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CURRENT TOPICS. 

In Keenan v. Cook, 12 R. I,, an action 
was brought against the members of a board of 
canvassers of votes for striking the plaintiff’s 
name from the voting-lists. The statute as 
to elections in that state imposed a fine upon 
every member of the board if the board 
** shall willfully and fraudulently reject and 
cause to be erased from said list the name of 
any person entitled to vote ;’’ but contained 
no provision for any civil action. The plain- 
tiff contended that he was entitled to recover 
in the action if he was in fact qualified to 
vote, however well satisfied the defendants 
might “have been that he was not qual- 
ified, by the evidence presented to them. 
It was held, however, that a returning oflicer 
or inspector of an election is not liable civilly 
for rejecting a vote, unless the rejection 
is willful and malicious as well as wrong. 
See Ashby v. White Ld. Raym. 938; 1 
Smith Lead. Cas. 342, and note; Harman 
v. Tappenden 1 East, 555; Weckerly v. 
Geyer, 11 S. & R. 35, 39; Jenkins v. Wal- 
dron, 11 Johns. Rep. 114; Wheeler v. Patter- 
son, 1 N. H. 88; Carter v. Harrison, 5 Blackf. 
138; State v. Porter, 4 Harring. (Del.) 556; 
Rail v. Potts & Baker, 8 Humph. 225; Peavey 
v. Robbins, 3 Jones (N. C.), 339; Morgan 
v. Dudley, 18 B. Mon. 494, 693; Bevard v. 
Hoffman, 18 Md. 479; Friend y. Hamil, 34 
Md. 298. , 





In a late Pennsylvania case, Sprague v. 
Dun, 35 Leg. Int. 162, the defendant, a ‘‘ mer- 
cantile agency,’’ undertook, as such, to pro- 
cure accurate information with regard to 
‘*the standing, responsibility, means and 
credit of men in business in Canada and 
throughout the United States,’’ and to furnish 
the same to all persons who might employ 
them in that capacity. The plaintiff became 
a subscriber to the agency, and inquired at the 
defendant’s office in Mobile with regard to the 
credit and character of one G. He was in- 
formed that both were good, and was also 
shown a book in which G. was described as 
possessing a considerable amount of real and 
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personal property, and as one who might be 
trusted to any reasonable amount. On this 
assurance he was induced to give credit to G. 
who shortly afterwards failed in business, and 
the plaintiff sued for the loss suffered by him, 
as he averred, by reason of defendant’s neg- 
ligence. The defendant raised the defense 
that by a statute of the State of Alabama, 
which is substantially the same as the Act of 
9 George IV, 14, commonly known as Lord 
Tenterden’s, it is provided that ‘‘no action 
shall be maintained to charge any person by 
reason of any representation or assurance made 
concerning the character, ability or dealings 
in trade of any other person * * * unless 
the same is in writing signed by the parties 
sought to be charged.’’ The court held that 
one who has agreed to furnish information as to 
the credit of others, and whose negligence has 
caused loss to the plaintiffs, cannot set up as 
a defence that the communications were_mere- 
ly verbal, and that they are required by stat- 
ute to be in writing, in order to sustain his 
liability. Such a statute is intended to pro- 
tect honest and careful men, and cannot be 
used to shield one who has been guilty of neg- 
ligence or misfeasance. See on this question, 
McLean v. Dun, 3 Cent. L. J., 421. 





A question of more than ordinary interest 
and importance was presented in Small v. C. 
R. I. & P. R. Co., ante 310. Section 1289 of 
the code of Lowa provides in substance, that 
any corporation operating a railway that fails 
to fence the same against live-stock running 
at large, at all points where the right to fence 
exists, shall be liable to the owner of any such 
stock injured or killed by reason cf the want 
of such fence, for the value of the property or 
damage caused. And in order to recover, it 
shall only be necessary for the owner to prove 
the injury or destruction of the property. It 
is also provided that double damages may be 
recovered where payment is not made within 
thirty days after notice, etc. And a proviso 
in the same section declares that the operation 
of trains upon depot grounds, where no such 
fence is built, at a greater rate of speed than 
eight miles per hour, shall be deemed negli- 
gence and render the company liable under 
this section. Then follows this proviso: 
‘‘And provided further, that any corporation 
operating a railway shall be liable for all dam- 
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ages by fire that is set out or caused by oper- 


ating any such railway, and such damage may 
be recovered by the party damaged, in the 
same manner as set forth in this section in 
regard to stock, except double damages.’’ It 
was contended by the counsel for the defend- 
ant that there could be no recovery for stock 
killed on the railroad without first showing 
negligence either in failing to fence or in run- 
ning a train at a prohibited speed where no 
fence was required, and that as damages 
caused by fire set out in operating the road 
are to be recovered in the same manner, neg- 
ligence must be shown in that case also. The 
court, however, instructed the jury. that the li- 
ability for the escape of fire was absolute 
without regard to the question of negligence. 
Beck, J., speaking for a majority of the Su- 
preme Court, said there were two answers to 
the argument of the counsel for the railway 
company. The first was that even though it 
be conceded that the existence of negligence 
was a necessary ingredient of a cause of ac- 
tion for the recovery for stock, the liability 
for damage caused by the escape of fire would 
still be absolute, for the reason that the law 
presumed that the escape of fire could be 
prevented, and hence to permit it to escape 
was as much negligence as to permit stock to 
run on the road by failing to fence, or the 
running of a train at a prohibited rate of 
speed. But it was said that a more satisfac- 
tory answer was that the right of action for 
injuries to stock did not depend on negligence. 
‘¢ There is,’’ said the court, ‘‘no violation of 
law in failure to erect fences, or in running at 
a greater rate of speed than is named; the 
rights of no one are involved thereby, and the 
companies exercise an undoubted right in re- 
fusing to fence, or in running their trains at 
a rate of speed exceeding eight miles an hour. 
Surely when an act is done which the law does 
not prohibit, which is in conflict with the rights 
of no one, and is done in the exercise of a 
right, it cannot be said to be negligence. This 
court has held that the liability of a railroad 
corporation for stock killed at a place where 
the right to fence existed, and the road was 
not fenced, exists without regard to the ques- 
tion of negligence.”’ 





These answers seem to us to be far from 
conclusive, and while the position taken by 
the defendant that to recover, the plaintiff 


| 





must show negligence in permitting the escape 


of the fire, is clearly untenable, still we think 
the right of action given by the statute is 
founded on negligence, and that no recovery 
can be had where the corporation was not in 
fault; but the statute seems to cast upon it 
the burden of showing that it was not in fault. 
In that view of the case, the instruction given 
by the trial court was erroneous. As we see 
it, this section of the code relates wholly to 
remedies. No right is created by it, except, 
perhaps, the penalty for neglecting to pay for 
stock within thirty days after notice, and that 
is given to make the remedy more effectual. 
We can not agree with the learned judge who 
delivered this opinion that the law imposes no 
obligation on a railroad company to fence its 
road at points where the fence would not in- 
terfere with the public convenience. In de- 
livering the opinion of the court in McCor- 
mack y. C. R. I & P. R. Co., 41 Iowa, 193, 
this same judge said: ‘‘It is the duty of the 
railroad company to build a proper fence as 
required by law. When this duty has been 
performed it is liable, in case of destruction of 
the fence, for a failure to exercise reasonable 
and ordinary diligence and care in rebuilding 
it.”’ Similar language was used by the same 
judge in delivering the opinion of the court 
in Latty v. B. C. R. & M. Ry. Co., 38 Iowa, 
250. The authority to enact such statutes 
has always been referred to the police powers 
of the states. It is the duty of corporations 
as well as individuals to so use their own prop- 
erty as not to unnecessarily injure others. 
Railroad companies have the right, and it is 
their duty, to run their trains, but in doing 
so they must exercise care commensurate 
with the danger, not to inflict injury on others. 
If a fence is necessary and proper to guard 
against injuring live stock along the track, as 
well as for the protection of the passengers 
and property on the trains, then not to fence 
is negligence, regardless of any statutory re- 
quirement. ‘Trow v. Vermont Central R. R. 
Co., 24 Vt. 488. ** One who fails to use the best 
means within his reach to prevent the destruc- 
tion of property, does not exercise the care of 
a man of common prudence.’’ Per Beck, J., 
in Jackson v. R. R. Co., 31 Iowa, 178. 





If the first portion of this section is given 
a literal interpretation, a company would be 
liable absolutely upon proof that stock had 
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been injured upon the track where the right to 
fence existed, unless it could show that the 
injury was caused by the willful act of the 
owner or his agent; but a more reasonable 
construction has been placed upon it. Speak- 
ing of this very section, the judge who deliv- 
ered the opinion of the court in Davis v. B. & 
M. R. R. Co., 26 Iowa, 553, said: ** Many 
rules of interpretation would be without place 
—had as well be blotted out—if the very lan- 
guage used is to be followed in every in- 
stance. Than these necessary rules, none is 
of more constant application than that which 
teaches that the reason and intention of the 
lawgiver will control the strict letter of the 
law when the latter would lead to palpable in- 
justice and contradiction. 1 Kent, 462. 
And looking at this statute in the light of its 
reason and intention, we believe that this ab- 
solute liability on the part of the company 
attaches, not at all places where there is the 
strict or abstract right to fence (and failure to 
do so following), but that it is the duty of the 
courts to ascertain whether, in the particular 
case, it is fit, proper and suitable that the 
fence should be built.’’ To recover, then, 
under that portion of this section relating to 
the fencing of the road, the plaintiff, in the 
first instance, need only show the absence of 
the fence and the resulting injury to his stock. 
If the proof stops here, the liability of the 
corporation is fixed; but in answer to this 
prima facie case, the defendant may show 
that it is not in fault; that while it had an ab- 
solute right to fence its road at that place, yet 
that the public convenience would be served 
by having its road unfenced. It might show 
any other valid excuse for not fencing. The 
statute itself declares that the prohibited 
speed on depot grounds shall be deemed neg- 
ligence, and that the company shall be liable 
under this section for the consequences of 
such negligence. To make a prima facie case 
under this proviso it would only be necessary 


to prove excessive speed and consequent dam- | 


ages ; but itis very clear to us that the company 
could justify by showing that the excessive 
rate of speed was the result of inevitable ac- 
cident, or that it was necessary and proper 
under the circumstances to avoid doing greater 
injury to life or property. The law can not 
make it negligence for a corporation to do 
what it ought to do under the circumstances. 
So of this proviso in regard to damage occa- 





sioned by fire. Before the enactment of the 
proviso, proof that fire had escaped from a 
locomotive was not even prima facie evidence 
of negligence. Garrett v. C. & N. W. R. R. 
Co., 36 Iowa, 121. The plaintiff in such a 
case was required to show that it escaped 
through the negligence of the corporation. 
This proviso changes the burden of proof in 
that respect, by declaring what is necessary to 
be shown to make out a case for the plaintiff. 
It is nowhere intimated that the company may 
not escape liability by showing that it was not 
in fault. The law requires railroad companies 
to make fences along the track, and to use rea- 
sonable diligence to keep them in repair. 
Perry v. R. R. Co., 36 Iowa, 102. The law 
also requires such companies to exercise the 
highest degree of care in providing the best 
appliances known to prevent the escape 
of fire. Jackson y. R. R. Co., 31 Iowa, 176. 
No good reason can be shown why the leg- 
islature should make the company liable for 
the escape of fire when it is not in fault, any 
more than for the injury of live stock when it 
declines to fence where the public convenience 
forbids it. The construction given to this 
statute oy the minority of the court is fair 
and reasonable, and carries out its evident 
spirit and intent, harmonizing the body of the 
section and the provisos, so as to make them 
carry out the same purpose, namely, that of 
throwing the burden on the corporation of 
showing that in each case it is without 
fault. In regard to the killing of stock, 
the company must show that it has taken 
the steps that the law requires to keep 
animals from going on the track, and when 
it is not proper to fence, its trains must 
be run at a rate of speed fixed by law or show 
a just excuse for not doing so; it must make 
every effort to prevent the escape of fire, and 
when it does escape it can only avoid liability 
by showing that it.used every effort to pre- 
vent it, and that it is without fault. 


-_ 
—o, 





Defendant: “ Now, docthor, by vartue of your oath, didn’t 
I say, ‘kill or cure, docthor, I'll give youa guinea?’ And 
didn’t you say: ‘ Kill or cure,I’ll take it?” Doctor: “ You 
did; and I agreed to the bargain. And I want the guinea 
accordingly.”’ Defendant: ‘“ Now, docthor, by vartue of 
your oath, answer this: Did youcure my wife?” Doctor: 
“No, she’s dead, you know that.’’ Defendant: “Then 
docthor, by vartue of your oath answer this: Did you kill 
my wife?” Doctor: ‘*No; she died of her illness.” De- 
fendant (to the bench): ‘Your worship, see this. You 
heard him tell our bargain. It wasto kill or cure. By 


\ vartue of his oath he done neither—and he axes the fee!”* 
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OF ELECTION WITH REGARD TO DOWER. I. 

The application of the doctrine of election 
to dower presents some points which it is in- 
teresting toexamine. The better to do so let 
us suppose a simple case. A testator disposes 
of his estate by devising Whiteacre to his son 
and Blackacre to his wife. He has no other 
property, and the devises are not hampered or 
modified by any other words or conditions. 
According to the rules applicable, the widow is 
entitled to her dower in Whiteacre in addition 
to the devise to her of Blackacre. 

The first proposition we shall touch upon is 
that enunciated by Sir Lloyd Kenyon, in 
Thompson v. Nelson, 1 Cox. 447, in the fol- 
lowing words: ‘‘It should appear that if she 
took both dower and the provision under the 
will, some other part of the testator’s disposi- 
tion of his property would be defeated.’’ No 
one will dispute that ‘‘it is the first great 
rule in the exposition of wills, and to which 
all other rules must bend, that the intention 
of the testator expressed in his will shall pre- 
vail, provided it be consistent with the rules 
of law; that is, provided it can be effectuated 
consistently with the limits and bounds which 
the law prescribes.”’ Archbold’s Black. by 
Christian, p. 387, n. 13. This is assumed in 
the above enunciation. The intention must 
first be ascertained. But if the result be 
contrary to some positive enactment, or over- 
step some restriction as to the use to, or the 
manner in which the property is to be applied, 
then, and then only, should the intention be 
abandoned, or moulded, so as to retain as 
much of its original shape as possible consist- 
ently with such rule of law. We may there- 
fore paraphrase the above quotation as fol- 
lows: ‘If the full intention of the testator 
expressed in his will have been first ascer- 
tained by a fair construction of the words of 
the will, without regard to the rules of law, 
then if those rules be applied to the result to 
test their legality, or to the disposition of the 
property undevised, and if it be found that 
the results bear the test, and that by the ap- 
plication of those rules the intention is not 
altered, let the disposition of the devised 
property be made according to the expressed 
intention, and let that undevised be distrib- 
uted according to the rules of law.’’ Short- 
ly, the rules of law applicable to the disposi- 
tion of the property must be subservient and 
supplementary to the intention of the testator. 





This is agreeable with the origin and object 
of wills. Before they existed, the municipal 
law had already provided for the disposition 
of a deceased person’s estate. Wills were ex- 
pressly invented for the purpose of modify- 
ing these rules by effectuating the intention 
of the testator, with regard to the disposition 
of his estate. In fact, his intention as found 
in his will became the Jaw of descent, with re- 
spect to his property, provided he applied it 
to legal uses; and the rules as to the disposi- 
tion of it are so far subservient and supple- 
mentary to his intention, that they only take 
effect when the will is from any cause defect- 
ive, or when he has left property undisposed 
of. 

It will be answered that you must prove 
absolutely that it was the intention of the tes- 
tator to deprive the widow of dower before 
she will be excluded. It is true he can not 
deprive her of her dower unless there be an 
intention expressed or implied so to do, and 
he give her something in lieu thereof. But 
the very fact of his making a will is an evi- 
dence that his object or intention is to avoid 
the disposition which the municipal law would 
have made of his property, and that those 
rules of law shall be suspended and not ap- 
plied to his case, except in so far as he has 
left property undisposed of by his will, either 
by omitting it therefrom, or by applying it 
to uses forbidden by law. Having furnished 
a law of descent for his’ property by making 
a will, the fact that it is not to apply to any 
particular person or property, but that the 
rules of law are to govern is not to be pre- 
sumed; but, it is submitted, it should be 
shown incontestably that he intended to let 
certain rules as to the disposition of his es- 
tate apply instead of his intention For in- 
stance, if he leave the widow’s name out of 
the will altogether, the presumption that his 
will is to be the law of descent of his prop- 
erty is rebutted as to her; because the omis- 
sion of her name shows an intention to 
leave her to her rights at law. Or, where 
he has left property untouched, having fur- 
nished no law of descent for it by the will, 
there is thereby shown an intention to let it 
take the course prescribed by the rules of de- 
scent. But where the widow’s name is men- 


tioned among the devisees, the presumption 
that his expressed intention as to heris to be 
substituted for the rule of law as to dower, 
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(subject, of course, to her right to elect), is 
so irresistible that it can be rebutted only by 
the strongest evidence of an intention that the 
devise is to be in addition to her dower—espe- 
cially where other devisees may each be de- 
prived of one-third of his gift. 

But, assume the truth of the proposition 
enunciated, and apply it as a test to the ex- 
ample. Will it defeat any other part of the 
testator’s disposition of his property by the 
will, to allot her dower to her in addition to 
her devise? What is his intention? To give 
Whiteacre, and no less, to his son; and Black- 
acre, and no more, to his wife. The testator 
does not say in express words that no deduc- 
tion for any purpose is to be made from the 
devise to hisson. But if any exception were 
to have been made, is it not reasonable to sup- 
pose that he would have expressed it? To 
advocate a contrary view is to argue that his 
intention is to be frustrated by the construc- 
tion of the very words which he has made use 
of as the best suited to communicate his in- 
tention, and of which even the least intelligent 
can understand the sense. In order to give 
the widow her dower, we must import words 
into the will excepting a portion from the one 
devise—thereby partially defeating the dispo- 
sition of the subject of it, and adding it to 
the other—thereby, at the same time, import- 
ing into the will,by the rules of construction, a 
meaning which is certainly not clearly apparent 
on its face,either from expression or by implica- 
tion—a meaning which he can not be certainly 
said to have intended, since he has not so ex- 
pressed himself when he had the opportunity— 
a meaning which it is not necessary to attribute 
to the instrument, in order to avoid the appli- 
cation of the property to illegal uses or in an 
illegal manner—a meaning which he probably 
intended to avoid ; first, because he has already 
provided for the widow, instead of leaving her 
to her portion at common law; and secondly, 
because he has applied in toto all other prop- 
erty which would be applicable to her dower to 
uses entirely inconsistent with such a claim. 

Sir Wm. Grant, in commenting upon a de- 
vise to three persons (one of whom was the 
widow), of land equally to be divided be- 
tween them, says: Equality of division ‘‘ can 
not be if the widow first takes out of it her 
dower, and then a third of the remaining two- 
thirds.’ Chalmers v. Stovil, 2 V. & B. 
224. In other words, the intention of the 





testator will not be carried out by applying the 
rule of law first, and then giving effect to the 
intention. In the case put, will the intention 
be carried out by allotting to the son, not 
Whiteacre in its entirety, as the testator says, 
but two-thirds of it only, for the purpose of 
giving it to the widow, not Blackacre only, as 
the testator says, but also (which he has not 
said) one-third of property not undisposed of, 
but which he has applied in toto to other, and 
not illegal uses—an exception from the son’s 
devise, and an addition to the widow’s, not 
expressed in or to be implied from the will in 
any way. If it be not defeating the testator’s 
intention to allot to a devisee a portion only of 
the devise, to answer the whole, what law is 
there which says that that portion shall not be an 
infinitesimal one, say the one-millioneth part? 
And if it be asserted that to give but the one- 
millioneth part of a gift, instead of the whole, 
is to defeat the disposition of the property 
made by the giver, by what law is the same 
disposition not defeated, when that one-mil- 
lioneth part is increased to two-thirds? 
E. D. A. 








MUNICIPAL BONDS—CONFLICTING DECIS- 
IONS OF STATE AND FEDERAL COURTS. 





FOOTE vy. JOHNSON COUNTY. 





United States Circuit Court, Western District of 
Missouri, April Term, 1878. 


Before Hon. JOHN F. DILLON, Circuit Judge, and 
Hon. ARNOLD KREKEL, District Judge. 


1. THE SUPREME COURT OF THE UNITED STATES 
having held the ‘Township Railroad Aid Act” of 
Missouri constitutional, (Cass Co. v. Johnson, 5 Cent. 
L. J. 506), it is the duty of the Circuit Court to follow 
that judgment, notwithstanding the latter decision of 
the Supreme Court of Missouri in The State vy. Brass- 
field. 

2. WHERE NEGOTIABLE COMMERCIAL SECURITIES 
ARE ISSUED AND NEGOTIATED before there is any de- 
cision by the courts of the state against the validity of 
the act authorizing their issue, the Supreme Court of 
the United States does not consider itse)f bound to 
follow a subsequent decision of the local courts invali- 
dating such securities, but will decide for itself 
whether, under the constitution and laws of the state, 
such securities are valid or void. 


This is an action against the County of Johnson 
upon bonds of the county, dated February 1, 
1871, issued in the name of the county, in behalf of 
Warrensburg Township, under the ** Township 
Aid Act” of March 23, 1868. Laws 1868, p. 92; 
Wag. Stats., p. 313. The defendant demurs to the 
petition, on the ground that the said act is uncon- 
stitutional, null and void. 
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Jolin B, Henderson, for plaintiff; Thomas C. Rey- 
nolds, for defendant. 

DIL1Lon, Circuit Judge: 

This is an action against the county on what are 

“known as township bonds, issued under the 
“ Township Aid Act’ of March 23, 1868. A de- 
murrer to the petition presents the question 
whether that act is in conflict with section 14, ar- 
ticle XI, of the constitution of 1865. 

The ground of alleged conflict is that the act 
authorizes the issue of bonds in aid of a railroad 
when the proposition is sanctioned by ‘“two- 
thirds of the qualified voters of the township 
voting at the election,” whereas the constitution 
requires such a proposition to be assented to 
by ‘“‘two-thirds of the qualified voters of the 
township.” 

In Harshman v. Bates County, 92-U.S. 569, 3 
Cent. L. J. 367, s. c. below, 3 Dillon, 150, the Su- 
preme Court of the United States held that the act 
was in conflict with the constitution, on the ground 
above mentioned. But, subsequently, after a 
thorough argument and the most deliberate con- 
sideration, the Supreme Court of the United 
States, in Cass County v. Johnson, 5 Cent. L. J. 
506, overruled its judgment in Harshman y. Bates 
County, on the point in question; and upon a full 
examination of all the decisions of the Supreme 
Court of Missouri, touching the Township Aid 
Act, declared, in respect of bonds already issued, 
that those decisions settled the question of the 
constitutionality of that act in favor of its validity. 
Particular stress was laid upon the Linn County 
case, 44 Mo. 504 (1869), in which the Supreme 
Court of Missouri, by mandamus, compelled a re- 
luctant and opposing county court to issue bonds 
upon a subscription made pursuant to a vote under 
the very statute here in question. Mr. Chief Jus- 
tice Waite, after referring to the Missouri deci- 
sions, says: ‘*It is true that the objection now 
made to the law was in no case presented or con- 
sidered (by the Supreme Court of Missouri), but 
this is sufficiently explained by the fact that in 
other cases a construction had been given to lan- 
guage similar to that employed in the constitu- 
tional prohibition, adverse to such a position,” 
and the Chief Justice refers to The State v. Win- 
kelmeier, 35 Mo. 103 (1864); State v. St. Joseph, 
37 Mo. 270 (1866); State v. Binder, 38 Mo. 450 


(1866) ; and The State v- Sutterfield, 54 Mo. 391. 


This line of decisions in Missouri, in our judg- 
ment, fully justifies the Chief Justice in stating 
that they sufficiently explain why the specific ob- 
jection, now urged to the act of 1868, was not pre- 
sented in any court until it was presented to the 
Supreme Court of the United States, in the Harsh- 
man case, at the October term, 1875. The report 
shows that it was not made in the circuit court. 
Harshman v. Bates County, 3 Dill. 150. 

Suits in great numbers on these township bonds 
have been brought in the Circuit Court of the 
United States for this district, and they have been 
defended by the ablest lawyers in the state, upon 
every ground that they conceived open to them; 
Jordan v. Cass County, 3 Dill. 185; but this differ- 
ence between the phraseology of the constitution, 





and the act, so patent that it could not escape at- 
tention, was never presented or urged in any 
case, so far as either of us recollect, as invalidating 
the act. 

The only explanation for this silence on the 
point in the State and Federal courts is to be 
found in the Missouri decisions, referred to by the 
Chief Justice. 

But it is urged that whatever doubt there might 
heretofore have been, touching the validity of the 
township bond act, the question of its unconstitu- 
tionality is now settled adversely to the act by the 
ease of the State ex rel. Woodson v. Brassfield, 
decided by the Supreme Court of Missouri on the 
16th day of the present morth. 

We have been furnished with the opinions of 
the judges in the case referred to, and have read 
them with attention. Only three judges took part 
in the decision. Two of them, Henry and Sher- 
wood, JJ., hold the act unconstitutional; and one, 
Hough, J., was of opinion that the objectionable 
words *‘ voting at such election ’’ could be elimin- 
ated fromthe act, and thus relieve it of the con- 
stitutional objection. Napton, J., though not sit- 
ting in the case, filed a brief opinion, stating his 
concurrence in the opinion of Chief Justice Waite 
in the case of Cass County v. Johnson. Norton, 
J., having been of counsel, did not sit. 

There is, therefore, no judgment of the majority 
of the judges of that learned court that the act of 
1868 is unconstitutional. It is the duty of this 
court then, to follow the judgment of the Supreme 
Court of the United States. But even if the Su- 
preme Court of Missouri had, in its recent judg- 
ment, for the first time pronounced the act of 1868 
unconstitutional, it isour judgment that in this class 
of cases the Supreme Court of the United Sates, as 
to bonds antecedently issued, would not, under the 
circumstances, feel itself bound to change its de- 
cision to conform to the decision of the Supreme 
Court of the state. 

The Supreme Court of the United States con- 
siders questions arising upon negotiable municipal 
bonds issued under state authority, to relate to 
commercial securities and not to present ques- 
tions of mere local law; and where such securi- 
ties have been issued before any decision of the 
state tribunals denying the validity of the act 
authorizing the issue, the Supreme Court has de- 
clared that in protecting constitutional rights 
of creditors it will decide for itself, whether, 
under the constitution and laws of the state, 
such securities are valid or void. Township 
of Pine Grove v. Talcott, 19 Wall. 666; Olcott v. 
Supervisors, 16 Wall.678. The cases last cited re- 
lated to bonds which had been issued under acts 
which had been declared unconstitutional by the 
Supreme Court of Michigan in the one case, and 
by the Supreme Court of Wisconsin in the other, 
after the bonds in question had been issued. The 
duty of the Supreme Court of the United States to 
follow the judgment of the supreme court of the 
state was strongly urged by counsel. But the Su- 
preme Court was of a different opinion, and in the 
case first cited, Mr. Justice Swayne expresses the 
views of the court on the subject in language so 











XUM 


THE CENTRAL LAW JOURNAL. 347 








a 





emphatic and decisive, as not to be mistaken. He 
says: ‘* The question before us belongs to the do- 
main of general jurisprudence. In this class of 
cases this court is not bound by the judgment of 
the courts of the states where the cases arise. It 
must hear and determine for itself. Here com- 
mercial securities are involved. When the bonds 
were issued, there had been no authorative inti- 
mation from any quarter that such statutes were 
invalid. The legislature affirmed their validity in 
every act by an implication equivalent in effect to 
an express declaration. And during the period 
covered by their enactment, neither of the other 
departments of the government of the state lifted 
its voice against them. The acquiescence was 
universal. The general understanding of the legal 
profession throughout the country is believed to 
have been that they were valid. The national 
constitution forbids the states to pass laws im- 
pairing the obligation of contracts. In cases 
properly brought before us, that end can be ac- 
complished unwarrantably no more by judicial de- 
cisions than by legislation. Were we to yield in 
cases like this to the authority of the decisions of 
the courts of the respective states, we should ab- 
dicate the performance of one of the most import- 
ant duties with which this tribunal is charged and 
disappoint the wise and salutory policy of the 
framers of the constitution in providing for the 
creation of an independent federal judiciary. The 
exercise of our appellate jurisdiction would be 
but a solemn mockery.’’ See, also, Gelpeke 
v. Dubuque, 1 Wall. 175, 205, 206; Butz v. Musca- 
tine, 8 Wall. 575. 

This court must therefore hold the act of March 
23, 1868, to be constitutional, in conformity to the 
opinion of the Supreme Court of the United 
States. The demurrer to the petition is, accord- 
ingly, overruled. 

KREKEL, J., concurs. Judgment accordingly. 


———— 


MUNICIPAL COURTS. 





GRAND RAPIDS, Erc., R. R. Co. v. GRAY. 





Supreme Court of Michigan, April Term, 1878, 


HON. J. V. CAMPBELL, Chief Justice. 
*¢ ISAAC MARSTON, 
“ 6B. F. GRAVES, Associate Justices. 
“ 6T. M. CooLry, 


1. PURPOSE OF MUNICIPAL CoURTS.—Under consti- 
tutional provisions, dividing the state into judicial 
circuits, and establishing circuit courts as the courts 
of general original jurisdiction, but authorizing the 
establishment, by the legislature of municipal courts 
in cities: Held, that the original purpose of such mu- 
nicipal courts was not to destroy or materially change 
the jurisdiction of the circuits, but to relieve them of 
part of the increased litigation resulting from the 
growth of large cities. 


2. JURISDICTION OF, LIMITED.—Such courts can 
not have, in any class of cases, a jurisdiction territori- 
ally co-extensive with the limits of the county, much 
less of the entire state. They were designed to meet 
the wants of the cities wherein they are established. 


3. LEGISLATION CONFERRING JURISDICTION UN- 





CONSTITUTIONAL.—A statute (e. g., the act defining 
the jurisdiction of the Superior Court of Grand Rap- 
ids, Mich., Sess. St., 1875, p. 44. § 18,) which seeks to 
give a municipal court jurisdiction, where original 
process is served within the city, though neither party 
is a resident, as where service is bad any where in the 
county, if plaintiff resides in the city, is unconstitu- 
tional and void. 

4, JURISDICTIONAL FACTS SHOULD BE ALLEGED OF 
RECORD—JUDGMENTS BINDING TILL REVERSED.— 
Such municipal courts, like the United States Circuit 
Courts, are not technically inferior, but yet are of lim- 
ited jurisdiction as to the residence of the parties, and 
the necessary facts showing jurisdiction should be set 
forth in the record; but their judgments and decrees 
are binding until reversed, though no jurisdiction ap- 
pear of record. 

5. PLEA TO MERITS—ADMISSION OF JURISDICTION. 
—Objections to the jurisdiction of such courts can not 
be made for the first time on a trial upon the merits. 
A plea of the general issue waives the question of 
jurisdiction. 


MARSTON, J., delivered the opinion of the 
court: 

Plaintiff brought assumpsit in the Superior 
Court of Grand Rapids to recover the balance due 
upon a note. The action was commenced by dec- 
laration, and service made upon the defendant, 
who was a resident of Newaygo County, in the 
city of Grand Rapids. The declaration set forth 
that plaintiff was a resident of the city. The de- 
fendant appeared and pleaded the general issue. 
The plaintiff afterwards, by leave of the court, 
filed an amended declaration, in which no mention 
whatever was made as to the place of residence of 
either of the parties. To this declaration defend- 
ant filed a plea of the general issue, and the par- 
ties proceeded to trial, when defendant’s coun- 
sel objected to the introduction of any evidence on 
the ground that the amended declaration did not 
state that either plaintiff or defendant was a resi- 
dent of the city of Grand Rapids, and, therefore, 
the court had no jurisdiction of the cause. The 
court overruled the ob’ ction of the defendant, to 
which ruling counsel «xcepted. The plaintiff re- 
covered a judgment, and defendant brings the 
questions raised here upon a case made. 

Section 13, of the act of March 24, 1875, defines 
the jurisdiction of this court as follows: 

‘The said Superior Court shall have original 
jurisdiction and concurrent jurisdiction with the 
Circuit Court for the County of Kent in all civil 
actions of a transitory nature. where the debt or 
damages are one hundred dollars or over, and in 
whieh the defendants, or one of them, if there be 
more than one defendant, shall have been served 
with a copy of the declaration, or with process 
within the city of Grand Rapids, or in which the 
plaintiff shall reside in the city of Grand Rapids, 
and the defendants, or one of them, if there be 
more than one defendant, shall be served with a 
copy of the declaration, or with process in Kent 
County.” 

This section undertakes to give the Superior Court 
of Grand Rapids original jurisdiction and concur- 
rent jurisdiction with the Circuit Court for the 
County of Kent in gll actions of a transitory nature, 
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where the debt or damages are one hundred dollars 
or over; jirst, where the defendants, or oneof them, 
if more than one, are served with process within 
the city of Grand Rapids, and this without any 
reference whatever to the place of residence of 
either of the parties, plaintiff or defendant; sec- 
ond, where the plaintiff is a resident of the city 
and the defendants, or one of them, shall be 
served with process in Kent County. 

This case comes under the first provision, as 
there was no pretense, either in the amended dec- 
laration, or on the trial, that plaintiff was a resi- 
dent of the city. The defendant was a resident 
of an adjoining county, but was served with pro- 
cess in the city, so that the case comes clearly 
within the jurisdiction of the court, as conferred 
by the act already quoted. The constitutionality 
of that actis the real question to be considered, 
and although the argument was not so thorough 
as we might have wished, considering the impor- 
tance of the question, yet in view of its importance 
and oft-recurring nature, I think it best that the 
examination should not be longer delayed. 

By the Constitution: ‘*The judicial power is 
vested in one supreme court, in circuit courts, in 
probate courts, and in justices of the peace. Mu- 
nicipal courts of civil and criminal jurisdiction 
may be established by the legislature in cities.” 
Art. 6, § 1. It is conceded that the debates in the 
constitutional convention throw no direct light 
upon this question, except that the words “ infe- 
rior local’ were, on motion, stricken from section 
one, as reported, and the word ‘‘ municipal’ in- 
serted in lieu thereof, leaving this section as it now 
stands. 

Were this word “municipal” stricken from 
the section, I should still have grave doubts as _ to 
the power of the legislature to conter so sweeping 
and extended a jurisdiction, as has by this legisla- 
tion been attempted, upon courts established in 
cities. As the section now stands, it seems very 
clear to my mind, not from that section alone, but 
from the entire article relating to the judicial de- 
partment, that the system therein provided for, of 
dividing the state into judicial circuits, with power 
to the legislature to alter the limits or increase the 
number thereof, with the jurisdiction there con- 
ferred upon them and upon justive courts, was 
considered sufficient for all ordinary purposes; 
that the system of county courts would no longer 
be necessary, and they were therefore swept out 
of existence. 

Itis also clearly apparent that each circuit, as 
contemplated in and provided for by the constitu- 
tion, should include at least one county, and that 
at no time could there be more than one circuit 
court in a county, or a circuit court and a county 
court in the same county. It must, however, have 
been a matter considered by the members of the 
constitutional convention, engaged as they were 
in the preparation of a judicial system permanent 
in its character, that a necessity might thereafter 
arise in some circuits to relieve them from a part 
of their business; that in the growth and develop- 
ment of the state, cities would be springing up, in 
which, owing to the large manufacturing, mercan- 





tile and other business carried on and transacted 
therein, considerable litigation might be expected 
to arise, and that the circuit court of the county 
in which such city or cities were situate, would 
be inadequate to meet the growing demands made 
upon it in a prompt and satisfactory manner, and 
that it might therefore at some time become nec- 
essary to establish one or more courts in particular 
cities to reheve the circuit of a portion of the bus- 
iness, and that with this object and purpose in 
view the clause in question authorizing the legis- 
lature to establish municipal courts in cities was 
inserted. 

There was not, however, in my opinion, any in- 
tention, by the insertion of this clause, to destroy 
or materially change or affect the jurisdiction con- 
ferred upon the circuit courts, or any of them, or 
that such municipal courts, when established, 
should have a jurisdiction, territorially, in any 
class of cases, co-extensive with the limits of the 
county, much less of the entire state. They were, 
in my opinion, intended for the benefit of and to 
meet the wants of the city in which they were es- 
tablished. 

To further test the correctness of these views, 
and assuming that the jurisdiction sought to be 
conferred upon this court can be sustained, let 
us see how far it might be carried, and how it 
would be likely to operate in practice. 

If the true construction of the clause is that, 
while the court must be established and held ina 
city, jurisdiction may be conferred upon it in any 
class of cases, limited only by the discretion of 
the legislature, what would be the result? That 
the legislature is not limited as to the number of 
municipal courts having concurrent jurisdiction 
it may establish in a city, must be conceded. And 
if the legislature can authorize service of the orig- 
inal process of such courts, where the plaintiff re- 
sides in the city, within the limits of the county, 
then I know of no limitations to the power of the 
legislature, under similar circumstances, to au- 
thorize service of such process in any and every 
county in the state. Might the legislature not in 
this way, draw to and concentrate in the munici- 
pal courts of a particular city, a very large pro- 
portion of the entire litigation arising, in transitory 
actions, within the state? Or, suppose again, 
that a municipal court is established in the city of 
Lansing, the seat of the state government, where 
people from all parts of the state have business to 
transact with the several departments, which nec- 
essarily requires their personal presence. In all 
such cases service within the limits of the city 
could easily be obtained, and the result would be 
that no one against whom an action might be 
commenced would be safe. Actions could be com- 
menced and tried in such a court between parties, 
where the plaintiff was a resident of one of the 
southern and the defendant a resident of one of 
the northern counties in the state, thus compelling 
parties ata great and unnecessary expense and 
inconvenience to themselves and their witnesses, 
to travel long distances in some petty case, that 
never would have been commenced nearer home; 
or, if it had, could be defended with but little ex- 
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pense or inconvenience. Indeed, we need not fur- 
ther pursue the investigation in this direction, as 
it will readily occur to most minds, that abuses of 
the grossest kinds might easily be perpetrated 
under such a system, and that the time of such a 
court could be so engrossed with business from 
other parts of the state, that the circuit it was de- 
signed to relieve would receive no benefit there- 
from whatever. To my mind, it seems very clear 
that a court upon which such a jurisdiction could 
be conferred, could in no proper sense be called a 
municipal court, even although established and 
held within the limits of a city. 

It may, however, be said that the legislature 
would not be at all likely to confer such an ex- 
tended jurisdiction upon these courts, yet such is 
the jurisdiction attempted to be given the Superior 
Court of Grand Rapids. The question is not, how- 
ever, what the legislature in its wisdom would or 
would not be likely to do, but what it has the 
power to do. 

I shall not at, present refer to the late decisions 
of this court, or the cases therein cited, touch- 
ing the jurisdiction of these courts, as they are 
already familiar. I may, however, refer to some- 
what similar constitutional provisions in other 
states, and the construction placed thereon. In 
Meyer v. Kalkmann, 6 Cal. 590, where, under the 
constitution of that state, the legislature had power 
**to establish such municipal and other inferior 
courts as may be deemed necessary,’’ it was held 
that the jurisdiction of a court established under 
this authority must necessarily be confined to the 
territory of the municipality, and that an act giv- 
ing it power beyond this was void. This was not 
apparently followed in Hickman v. O’Neal, 10 Cal. 
294. In this case, the question arose upon an ex- 
ecution issued upon a valid judgment, and it was 
properly held that the legislature could authorize 
the court to send its process for such a purpose 
beyond the limits of the city. The court said: 
*¢ The superior court was not intended to be an 
inferior court, in respect to the mode of enforcing 
its process, but in respect to the character of the 
subjects of its jurisdiction, and a subordinate re- 
lation tv other tribunals. The superior court can 
not, it is true, act upon subjects or persons be- 
yond the limited sphere to which it is restricted, 
but after it has acted, the mere process by which 
it is to enforce its judgments is within the scope 
of legislative power.’ This distinction I fully 
concur in. The court, however, in Chipman y, 
Bowman, 14 Cal. 158, went the whole length of 
holding that a summons might be served upon a 
person beyond the limits of the city. 

The constitution of Illinois contained a clause 
giving the legislature power to establish courts as 
follows: ‘* Provided, that inferior courts may be 
established by the general assembly in the cities 
of this state, but such courts shall have a uniform 
organization and jurisdiction.’’ Under this it was 
held that an act creating a recorder’s court, the 
jurisdiction of which was limited to the cities ter- 
ritorially, was unconstitutional. The court said 
that the constitutional provision limited the ter- 
ritorial jurisdiction of the courts to be established 





under this proviso, to the cities for which and 
within which they are established. They were in- 
tended to be for the benefit of the cities and to 
meet their wants, and not that of the adjacent 
county; that they were designed to dispose of the 
litigation arising in the cities. This was followed in 
Covill v. Phy, 26 Ill. 432, where it was held that 
the common pleas court of the city of Aurora had 
no jurisdiction to send original process beyond 
the city limits, nor could such power be constitu- 
tionally granted, while as to final process it would 
be otherwise. 

And although under a somewhat similar consti- 
tutional provision a contrary doctrine was held in 
Wisconsin, yet in Atkins v. Fraker, 32 Wis. 510, 
and Connors v. Gorey, Id. 518, the earlier cases 
were overruled, and it was held that the jurisdic- 
tion could not be extended beyond the limits of 
the municipality; that all process must be served 
within the municipality, but that in transitory ac- 
tions the voluntary appearance of a defendant, re- 
siding outside of the municipality, would give the 
court jurisdiction of his person. The case was 
tried upon the merits, and no questions of juris- 
diction raised. 

From a careful consideration of this question I 
am of opinion that municipal courts established 
in cities are limited in their jurisdiction, and that 
the legislature can not confer upon such courts the 
broad and general] jurisdiction attempted by sec- 
tion 13 of the act of 1875. 

While then, these courts can not be considered 
as inferior, yet they are of limited jurisdiction, as 
to the residence of the parties, and the necessary 
facts should be set forth in the record showing 
jurisdiction. Such is the well settled rule as to 
the circuit courts of the United States, and I can 
conceive of no good reason why the same rule 
should not apply here. Turner Admr. v. Bank of 
North Am., 4 Dall. 11. The case of McCormick 
v. Sullivant, 10 Wheat. 192, lays down, in my 
opinion, the correct rule which should be applied 
to these courts and their proceedings, viz.: that 
they are of limited jurisdiction, but are not tech- 
nically inferior courts; their judgments and de- 
crees are binding until reversed, though no juris- 
diction be shown of record. 

We are, however, of opinion that a party should 
not be permitted to proceed to trial upon the 
merits, and then attempt, for the first tinie, to 
raise the question of jurisdiction in a case like the 
present. By pleading the general issue it may be 
well said that he has submitted himself to the 
jurisdiction of the court, and that the judgment 
will be binding. 

The other questions raised are of no importance 
and need not be considered. : 

The judgment must be affirmed with costs. 


in 
—~— 





In Vermont, during 1876, 168 divorces were granted, 
being one divorce to every sixteen marriages. In 123 
cases the wife was the petitioner, and in forty-five the 
husband. Sixty-six were granted for “intolerable 
severity,’’ eleven for “ refusal to support,” twenty-four 
for “adultery,” fifteen for * desertion.” 
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INTERNATIONAL LAW — EXTRADITION 
TREATY OF 1842—SURRENDER OF FU- 
GITIVES. 





COMMONWEALTH v. HAWES. 





Court of Appeals of Kentucky, April 17, 1878. 


Hon. WM. Linpsay, Chief Justice. 
“ W. S. Pryor, 
‘6 M. H. CoFEr, 
“© J.M. ELLIoTT, 


Although the tenth article of the extradition treaty 
of 1842, between the governments of Great Britain and 
the United States, does not in express terms prohibit 
the trial and punishment of surrendered fugitives for 
crimes other than those mentioned in the treaty, yet 
it is held that the treaty impliedly prohibits the trial 
of such a fugitive for any other offense than that for 
which he has been extradited. 


T. FE. Moss and W. W. Cleary, for appellant; J. 
G. Carlisle and J. W. Stevenson, for appellee. 


Linpsay, C. J., delivered the opinion of the 
court: 

Smith N. Hawes stood indicted in the Kenton 
criminal court for uttering forged paper, for em- 
bezzlement, and also upon four separate and dis- 
tinct charges of forgery. He was found to bea 
resident of the town of London, in the Dominion 
of Canada, and in February, 1877, was de- 
manded by the President of the United States, and 
surrendered by the Canadian authorities to an- 
swer three of said charges of forgery. As to the 
fourth charge, the evidence of his criminality was 
not deemed sufficient, and that alleged offence 
was omitted from the warrant of extradition. The 
demand and surrender were made in virtue of, 
and pursuant to, the tenth article of the treaty 
concluded August 9th, 1842, between the King- 
dom of Great Britain and the United States of 

America. 

‘ The attorney for the Commonwealth caused two 
of the indictments for forgery to be dismissed. 
Hawes was regularly tried under each of the re- 
maining two, and in each case a judgment of ac- 
quittal was rendered in his favor, upon a verdict 
of not guilty. 

After all this, however, the officers of Kenton 
county continued to hold him in custody, and fi- 
nally, on motion of the attorney for the Common- 
wealth, one of the indictments for embezzlement 
was set down to be tried on the 6th day of July, 
1877. Further action was postponed from time 
to time, until the 21st of August, 1877, when 
Hawes presented his affidavit, setting out all the 
facts attending his surrender, and the purposes 
for which it was made, and moved the court to 
continue all the indictments then pending against 
him, and to surrender him to the authorities of 
the United States, to be by them returned or per- 
mitted to return to his domicil and asylum in the 
Dominion of Canada. This motion was subse- 
quently modified to the extent that the court was 
asked to set aside the returns of the sheriff on the 
various bench warrants under which he had been 
arrested, and to release him from custody. The 


Associate Justices. 


court, in effect, sustained this modified motion, 
and ordered ‘ that the cases of the Commonwealth 
of Kentucky against Smith N. Hawes, for embez- 
zlement, and for uttering forged instruments with 
intent, &c., be continued, and be not again placed 
on the docket for trial, and that said Hawes be not 
held in custody until the further order of this 
court.”? From said order the Commonwealth has 
prosecuted this appeal. It is not final in its na- 
ture, but under the provisions of sections 335 and 
337 of the Criminal Code of Practice, it may nev- 
ertheless be reviewed by this court. 

It was the opinion of the learned judge (Jack- 
son) who presided in the court below, that the 
tenth article of the treaty of 1842 impliedly pro- 
hibited the government of the United States and 
the Commonwealth of Kentucky from proceeding 
to try Hawes for any other offense than one of 
those for which he had been extradited, without 
first affording him an opportunity to return to 
Canada, and that he could not be lawfully held in 
custody to answer a charge for which he could not 
be put upon trial. The correctness of this opin- 
ion depends on the true construction of the tenth 
article of the treaty, and also on the solution of 

“the question as to how far the judicial tribunals of 

the Federal and State governments are required to 
take cognizance of, and in proper cases to give ef- 
fect to, treaty stipulations between our own and 
foreign governments. 

Section 2, article 6, of the Federal Constitution 
declares: ‘*This Constitution and the laws 
of the United States made in pursuance thereof, 
and all treaties made, or which shall be made, 
under the authority of the United States shall be 
the supreme law of the land, and the judges of 
every state shall be bound thereby, any thing in 
the Constitution or laws of any state to the con- 
trary notwithstanding.” 

It will thus be seen that with us a public treaty 
is not merely a compact or bargain to be carried 
out by the executive and legislative departments 
of the general government, but a living law, op- 
erating upon and binding the judicial tribunals, 
State and Federal, and these tribunals are under 
the same obligation to notice and give it effect, as 
they are to notice and enforce the Constitution, 
and the laws of Congress made in pursuance 
thereof. 

‘* A treaty is, in its nature, a compact between 
two nations, not a legislative act. It does not 
generally effect of itself the object to be accom- 
plished, especially so far as its object is infra-ter- 
ritorial, but is carried into execution by the sov- 
ereign powers of the respective parties to the in- 
strument. In the United States a different prin- 
ciple is established. Our Constitution declares a 
treaty to be the law of the land. It is consequently 
to be regarded in the courts of justice as equiv- 
alent to an act of the legislature whenever it op- 
erates of itself, without the aid of any legislative 
provision.”’ Foster v. Neilson, 2 Pet. 253, per 


Chief Justice Marshall. When it is provided by 
treaty that certain acts shall not be done, or that 
certain limitations or restrictions shall not be dis- 
regarded or exceeded by the contracting parties, 
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the compact does not need to be supplemented by 
legislative or executive action, to authorize the 
courts of justice to decline to override these limi- 
tations, or to exceed the prescribed restrictions, 
for the palpable and all-sufficient reason, that to 
do so would be not only to violate the public faith, 
but to transgress the ‘‘ supreme Jaw of the land.” 

A different rule seems to have been intimated in 
the case of Caldwell, 8 Blatch. C. C. Reports, 131, 
but the real decision rendered in that, as in the 
subsequent case of Lawrence, 13 Blatch. 295, de- 
cided by the same judge, was, that extradition 
proceedings had pursuant to the treaty under con- 
sideration, do not by their nature secure to the 
person surrendered immunity from prosecution 
for offenses other than the one upon which the 
surrender is made, and the intimation in Cald- 
well’s case, that the judiciary may leave it to the 
executive department to interfere to preserve and 
protect the good faith of the government in a case 
like this, is at the most but a dictum. 

The tenth article of the treaty of 1842 is as fol- 
lows: ‘It is agreed that the United States and 
Her Britannic Majesty shall, upon mutual requis- 
itions by them, or their ministers, officers, or au- 
thorities, respectively made, deliver up to justice 
all persons Who, being charged with the crime of 
murder, or assault with intent to commit mur- 
der, or piracy, or arson, or robbery, or for- 
gery, or the utterance of a forged paper, commit- 
ted within the jurisdiction of either, shall seek an 
asylum, or shall be found within the territories 
ef the other: Provided, that this shall only be 
done upon such evidence of criminality as, ac- 
cording to the iaws of the place where the fugi- 
tive or person so charged shall be found, 
would justify his apprehension and commitment 
for trial, if the crime or offense had there been 
committed; and the respective judges and other 
magistrates of the two governments shall have 
power, jurisdiction and authority, upon complaint 
made under oath, to issue a warrant for the ap- 
prehension of the fugitive or person so charged, 
that he may be brought before such judges or other 
magistrates, respectively, to the end that the evi- 
dence of criminalty may be heard and considered; 
and if, on such hearing, the evidence be deemed 
sufficient to sustain the charge, it shall be the duty 
of the examining judge or magistrate to certify 
the same to the proper executive authority, that 
a warrant may issue for the surrender of such 
fugitive.’ It will be seen that the trial and pun- 
ishment of the surrendered fugitive for crimes 
other than those mentioned in the treaty, is not 
prohibited in terms, and that fact is regarded as 
of controlling importance by those who hold to 
the view that Hawes was not entitled to the im- 
munity awarded him by the court below. But if 
the prohibition can be fairly implied from the lan- 
guage and general scope of the treaty, considered 
in connection with the purposes the contracting 
parties had in view, and the nature of the subject 
about which they were treating, it is entitled to 
like respect, and will be as sacredly observed as 
though it was expressed in clear and unambiguous 
terms. 





Public treaties are to be fairly interpreted, and 
the intention of the contracting parties to be as- 
certained by the application of the same rules of 
construction, and the same course of reasoning 
which we apply to the interpretation of private 
contracts. 

By the enumeration of seven well-defined crimes 
for which extradition may be had, the parties 
plainly excluded the idea that demand might be 
made as matter of right for the surrender of a 
fugitive charged with an offense not named in the 
enumeration, no matter how revolting or wicked 
it may be. By providing the terms and conditions 
upon which a warrant for the arrest of the alleged 
fugitive may be issued, and confining the duty of 
making the surrender to cases in which the evi- 
dence of criminality is sufficient, according to the 
laws of the place where such fugitive is found, to 
justify his commitment for trial, the right of the 
demanding government to decide finally as to the 
propriety of the demand, and as to the evidences 
of guilt, is as plainly excluded as if that guilt had 
been denied by express language. It would 
scarcely be regarded an abuse of the rules of con- 
struction, from these manifest restrictions, un- 
aided by extraneous considerations, to deduce the 
conclusion that it was not contemplated by the 
contracting parties that an extradited prisoner 
should, under any circumstances, be compelled to 
defend himself against a charge other than the 
one upon which he is surrendered, much less 
against one for which his extradition could not be 
demanded. 

The consequences to which the opposite view 
may lead, though by no means conclusive against 
it, are, nevertheless, to receive due and proper 
weight. It would present a remarkable state of 
case to have one government saying, in substance, 
to the other: ‘* You can not demand the surrender 
of a person charged with embezzlement. My 
judges or other magistrates have no right or au- 
thority, upon such a demand, either to apprehend 
the person so accused, or to inquire into the evi- 
dences of his criminality; and if they should as- 
sume to do so, and should find the evidence suffi- 
cient to sustain the charge, the proper executive 
authority could not lawfully issue the warrant for 
his surrender. But you may obviate this defect 
in the treaty by resting your demand upon the 
charge of forgery, and if you can make out a 
prima facie case against the fugitive, you may take 
him into custody, and then, without a breach of 
faith, and without ‘violating either the letter or 
spirit of our treaty, compel him to go to trial upon 
the indictment for the non-extraditable offense of 
embezzlement.”’ 

And if this indirect mode of securing the sur- 
render of persons guilty of other than extradita- 
ble offenses may be resorted to, or if the demand, 
when made in the utmost good faith, to secure the 
custody of a criminal within the provisions of the 
treaty, can be made available to bring him to jus- 
tice for an offense for which he would not have 
been surrendered, then we do not very well see 
how either government could complain if a law- 
fully extradited fugitive should be tried and con- 
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victed of a political offense. Prosecutions for the 
crime of treason are no more provided against by 
the treaty than prosecutions for the crime of em- 
bezzlement, or the offense of bribing a public of- 
ficer. — 

Mr. Fish, in his letter of May 22, 1876, to Mr. 
Hoffman, in reference to the extradition of Wins- 
low, attempts to meet this difficulty by saying that 
**neither the extradition clause in the treaty of 
1794, nor in that of 1842, contains any reference 
to immunity for political offenses, or to the pro- 
tection of asylum for religious refugees. The 
public sentiment of both countries made it unneces- 
sary. Between the United States and Great 
Britain it was not supposed on either side that 
guarantees were required of each other against a 
thing inherently impossible, any more than by the 
laws of Solon was a punishment deemed necessary 
against the crime of parricide, which was beyond 
the possibility of contemplation.’’ But President 
Tyler, under whose administration the treaty of 
1842 was concluded, evidently thought that the 
guarantees of immunity to political refugees were 
to be implied from the treaty itself, and not left to 
rest alone on the public sentiment of the two 
countries. In communicating the draft of the 
treaty to the Senate for its ratification, speaking of 
the subject of extradition, he said: ‘‘ The article 
on the subject in the proposed treaty is carefully 
confined to such offenses as all mankind agree to 
regard as heinous and destructive of the security 
of life and property. In this careful and specific 
enumeration of crimes, the object has been to ex- 
clude all political offenses, or criminal charges 
arising from wars or intestine commotions. Trea- 
son, misprision of treason, libels, desertion from 
military service, and other offenses of similar 
character, are excluded.’ This interpretation was 
cotemporaneous with the treaty itself, and de- 
serves the higher consideration, from the fact that 
it was contained ‘in a paper prepared by the then 
Secretary of State, Mr. Webster, who represented 
the government of the United States in the nego- 
tiations from which it resulted. It seems, also, 
that the extradition article of the treaty was un- 
derstood in the same way by the British Parlia- 
ment in 1843. The act of Parliament of that year 
passed for the purpose of carrying it into effect, 
directed that such persons as should thereafter be 
extradited to the United States should be deliv- 
ered ‘* to such person or persons as shall be au- 
thorized, in the name of the United States, to re- 
ceive the person so committed, and to convey him 
to the United States, to be tried for the crime of 
which such person shall be accused.’”’ The pre- 
cise purpose for which the fugitive is to be sur- 
rendered is set out in exact and apt language, and 
the act negatives, by necessary implication, the 
right here claimed, that the person surrendered 


may be tried for an offense different from that for . 


which he was extradited, and one for which his 
surrender could not have been demanded. 

The American Executive in 1842, and the British 
Parliament of 1843, seem to have been impressed 
with the conviction that the treaty secured to per- 
sons surrendered under its provisions an immunity 





from trial for political oftenses far more stable and 
effectual than the public sentiment of the two 
countries. Experience has taught them that in 
times of intestine strife and civil commotion the 
most enlightened public sentiment may become 
warped and perverted, just as it has taught that 
man is sometimes capable of committing the un- 
natural crime of parricide, although such a crime 
seemed impossible to the great Athenian law- 
giver. And this view was adhered to by Congress 
in 1848, when the general law providing for the 
surrender of persons charged with crime to the 
various governments with which we had treaty 
stipulations on that subject, was passed. After 
setting out the necessary preliminary steps, it was 
provided, by the third section of that act: ‘‘ That 
it shall be lawful for the Secretary of State, under 
his hand and seal of office, to order the person so 
committed to be delivered to such person or per- 
sons as shall be authorized, in the name and on 
behalf of such foreign government, to be tried for 
the crimes of which such person shall be accused.”’ 
This, like the act of Parliament, declares the pur- 
pose of the surrender to be that the alleged of- 
fender may ‘be tried for the crime of which such 
person shall be accused.”’ 

The maxim, expressio unius est exclusio alterus, 
may with propriety be applied to each of these 
acts, and read in the light of that maxim, they 
are persuasive at least of the construction which, 
up to 1848, the two contracting parties had placed 
on the tenth article of the treaty. 

The act of Congress is, in one view, more im- 
portant than the British act of 1843. It does not 
rest alone on the proper interpretation of a partic- 
ular treaty, and may be regarded as a legislative 
declaration of the American idea of the funda- 
mental or underlying principles of the interna- 
tional practice of extradition. 

The ancient doctrine that a sovereign state is 
bound by the law of nations to deliver up persons 
charged with, or convicted of, crimes committed 
in another country, upon the demand of the state 
whose laws they have violated, never did perma- 
nently obtain in the United States. It was sup- 
ported by jurists of distinction, like Kent and 
Story, but the doctrine has long prevailed with us 
that a foreign government has no right to de- 
mand the surrender of a violator of its laws un- 
less we are under obligations ‘to make the sur- 
render, in obedience to the stipulations of an ex- 
isting treaty. Lawrence’s Wheaton’s on Interna- 
tional Law, p. 233. ayd authorities cited. As said 
by Mr. Cushing, in the matter of Hamilton, a 
fugitive from the justice of the state of Indiana 
“Tt isthe established rule of the United States 
neither to grant nor to ask for extradition of crim- 
inals as between us and any foreign government, 
unless in cases for which stipulation is made by 
express convention.’’ Opinions of Attorneys Gen- 
eral, vol. 6, p. 431. From the treatise of Mr. 


Clark on the subject of extradition, we feel au- 
thorized to infer that this is the English theory, 
but wkether it is or not, that government certainly 
would not, in the absence of treaty stipula- 
surrender fugitives 


tions, to a government 
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which, like ours, would refuse to reciprocate its 
acts of comity in that respect. The right of one 
government to demand and receive from another 
the custody of an offender who has sought asylum 
upon its soil, depends upon the existence of treaty 
stipulations between them, and in all cases is de- 
rived from, and is measured and restricted by the 
provisions, express and implied, ot the treaty. 
The fugitive Hawes, by becoming an inhabitant 
of the Dominion of Canada, placed himself under 
the protection of British laws, and we could de- 
mand his surrender only in virtue of our treaty 
with that government, and we held him in custody 
for the purposes contemplated by that treaty, and 
for no other. He was surrendered to the authori- 
ties of Kentucky to be tried upon three several in- 
dictments for forgery. The Canadian authorities 
were of opinion that the evidences of his crimi- 
nality were sufficient to justify his commitment for 


trial on said three charges. One of the charges. 


the Commonwealth voluntarily abandoned. He 
was tried upon the remaining two, and found not 
guilty in each case by the jury, and now stands 
acquitted of the crimes for which he was extra- 
dited. 

It is true he was in court, and in the actual cus- 
tody of the officers of the law when it was de- 
manded that he should be compelled to plead 
to the indictment for embezzlement. But the 
specific purposes for which the protection of the 
British laws had been withdrawn from him had 
been fully accomplished, and he claimed that, in 
view of that fact, the period of his extradition had 
been determined; that his further detention was 
not only unauthorized, but in violation of the stip- 
ulations ot the treaty under which he was surren- 
dered, and that the Commonwealth could not take 
advantage of the custody in which he was then 
wrongfully held, to try and punish him for a non- 
extraditable effense. 

To all this, it was answered that ‘‘ an offender 
against the justice of his country can acquire no 
rights by defrauding that justice.”’ That ‘“ be- 
tween him and the justice he has offended, no 
rights accrue to the offender by flight. He remains 
at all times, and everywhere liable to be called to 
answer to the law for his violation thereof, provi- 
ded he comes within the reach of its arm.’? Such 
is the doctrine of the cases of Caldwell & Law- 
reuce, 8th and 13th Blatchford Reports, and of the 
case of Lagrave, 59 N.Y. 110. And if the cases 
ot Caldwell and Lawrence could be freed from the 
complications arising out of the residence of the 
prisoners within the territorial limits of the British 
crown, and the fact that we received them from 
the authorities of the British government in virtue 
of, and pursuant to, treaty stipulations, it would be 
sound doctrine and indisputable law. 

But did Caldwell or Lawrence come within the 
reach of the arms of our laws? They were sur- 
rendered to us by a foreign sovereign, to be tried 
for specified crimes, and were forcibly brought for 
the purposes of those trials within the jurisdiction 
of our courts, and the point in issue was not 
whether the prisoners had secured immunity by 
flight, but whether the court could proceeed to try 





them without disregarding the good faith of the 
government, and violating the ‘‘ supreme law?” 
The legal right of a judicial tribunal to exercise 
jurisdiction in a given case must, from the nature 
of things, be open to question at some stage of the 
proceeding, and we find it difficult to conceive of 
a person charged with crime being so situated as 
not to be permitted to challenge the power of the 
court assuming the right to try and punish him. 

The doctrine of the cases of Caldwell and Law- 
rence has been sanctioned by several prominent 
British officials and lawyers, and has seemingly 
been acted upon by some of the Canadian courts; 
and in one instance (that of Heilbronn) by an 
English court. We say seemingly, for the reason 
that in Great Britian treaties are regarded as in- 
ternational compacts, with which in general the 
courts have no concern, They are to be carried 
into effect by the executive, and the proceedings 
in the courts are subject to executive control to 
the extent necessary to enable it to prevent a breach 
of treaty stipulation in cases of this kind. Hence, 
when a party charged with crime claims immunity 
from trial on account of the provisions of the treaty 
under which he has been extradited, he must apply 
to the executive to interfere, through the law oflfi- 
cers of the crown, to stay the action of the court; 
otherwise it will not, at his instance, stop to in- 
quire as to the form of his arrest, nor as to the 
means by which he was taken into custody. Buta 
different rule prevails with us, because our gov- 
ernment is differently organized. Neither the fed- 
eral nor state executive could interfere to prevent 
or suspend the trial of Hawes. Neither the Com- 
monwealth’s attorney nor the court was to any 
extent whatever subject to the direction or control 
either of the President of the United States or the 
Governor of this Commonwealth. But the treaty 
under which the alleged immunity was asserted 
being part of the supreme law, the court had the 
power, and it was its duty, if the claim was well 
founded, to secure to him its full benefit. 

The question we have under consideration has 
not been passed on by the Supreme Court of the 
United States, and it therefore so far remains an 
open one, that we feel free to decide it in accord- 
ance with the results of our own investigations and 
reflections. 

Mr. William Beach Lawrence, in the 14th vol- 
ume of the Albany Law Journal p. 96, on the au- 
thority of numerous European writers, says: ** All 
the right which a power asking an extradition can 
possibly derive from the surrender, must be what 
is expressed in the treaty, and all rules of inter- 
pretation require the treaty to be strictly construed ; 
and, ccnsequently, when the treaty prescribes the 
offenses for which extradition can be made, and the 
particular testimony to be required, the suffi- 
ciency of which must be certified to the executive 
authority of the extraditing .country, the state re- 
ceiving the fugitive has no jurisdiction whatever 
over him, except for the specified crime to which 
the testimony applies.”’ Thisis the philosophy of 
the rule prevailing in France. The French Minis- 
ter of Justice, in his circular of April 15, 1841, 
said: “ The extradition declares the offense which 
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leads to it, and this offense alone ought to be in- 
quired into.’ The rule, as stated by the German 
author, Heffter, is that ‘* the individual whose ex- 
tradition has been granted can not be prosecuted 
nor tried for any crime except that for which the 
extradition has been obtained. To act in any 
other way, and to cause him to be tried for other 
crimes or misdemeanors, would be to violate the 
mutual principle of asylum, and the silent clause 
contained by implication in every extradition.” 
And when President Tyler expressed the opinion 
that the treaty of 1842 could not be used to secure 
the trial and punishment of persons charged with 
treason, libels, desertion from military service, and 
other like offenses, and when the British Parlia- 
ment and the American Congress assumed to pro- 
vide that the persons extradited by their respective 
governments should be surrrendered, ‘ to be tried 
for the crime of which such person shall be so ac- 
cused,’’ this dominant principle of modern extra- 
dition was both recognized and acted upon. 

This construction of the tenth article of the treaty 
is consistent with its language and provisions, and 
is not only in harmony with the opinions and mod- 
ern practice of the most enlightened nations of 
Europe, and just and proper in its application, but 
necessary to render it absolutely certain that the 
treaty can not be converted into an instrument by 
which to obtain the custody and secure the punish- 
ment of political offenders. 

Hawes placed himself under the guardianship of 
the British laws, by becoming an inhabitant of 
Canada. We took him from the protection of those 
laws under a special agreement, and for certain 
named and designated purposes. To continue him 
in custody after the accomplishment of those pur- 
poses, and with the object of extending the crimi- 
nal jurisdiction of our courts beyond the terms of 
the special agreement, would be a plain violation 
of the faith of the transaction, and a manifest dis- 
regard of the conditions of the extradition. 

He is not entitled to personal immunity in con- 
sequence of his flight. W may yet try him under 
each and all of the indicia nts for embezzlement, 
and for uttering forged paper, if he comes volun- 
tarily within the jurisdiction of our laws, or if we 
can reach him through the extradition clause of 
the federal constitution, or through the comity of 
a foreign government. But we had no right to add 
to, or enlarge the conditions and lawful conse- 
quences of his extradition, nor to extend our special 
and limited right to hold him in custody .to answer 
the three charges of forgery, for the purpose of 
trying him for offenses other than those for which 
he was extradited. 

We conclude that the court below correctly re- 
fused to try Hawes for any of the offenses for which 
he stood indicted, except for the three charges of 
forgery mentioned in the warrant of extradition, 
and that it properly discharged him from custody. 

The order appealed from is approved and 
affirmed. 


_— 





GEORGE TAYLOR BIGELOW, formerly Chief Justice 
of the Supreme Court of Massachusetts, died on the 
12th ult., at his residence in Boston, at the age of 67. 





NOTES OF RECENT DECISIONS. 





MUNICIPAL CORPORATIONS — CONTRACTOR— NEG- 
LIGENCE.— City of Erie». Caulkins. Supreme Court 
of Pennsylvania, 35 Leg. Int. 179. Opinion by GORDON, 
J.—A city contractor for building a sewer, is liable for 
the negligence of his employees by which damage ac- 
crues to acitizen. The action does not lie against the 
city. 

CONTRACTOR—AGREEMENT WITH LOT-OWNER— 
RECOVERY.—City of Philadelphia v. Devine. Su- 
preme Court of Pennsylvania, 35 Leg. Int. 171. Opin- 
ion PER CURIAM.—A paving contractor, on obtaining 
the name of a lot owner to secure him the contract 
with the city, agreed to the price for which he would 
dothe work. Held, that he could not recover a higher 
price. 


FORECLOSURE—PARTIES. —Cragan v. Minor. Su- 
preme Court of California, 1 Pac. Coast L. J. 148. 
Opinion PER CURIAM.—1l. Persons claiming title ad- 
versely to the mortgagor are not proper parties to a 
foreclosure suit, as they have no interest in the sub- 
ject matter of the action. 2. All persons beneficially 
interested, either in the estate mortgaged, or the de- 
man‘ secured, are proper parties. 


EASEMENT — RIGHT oF WayY VISIBLE TO VEN- 
DEE OF LAND — RESTRICTION OF, TO SPECIAL 
Usk EXISTING AT THE TIME OF THE PURCHASE 
— RAILROAD SIDING — LICENSE. — Carty v. Shields, 
Supreme Court of Pennsylvania, 5 W. N. 211. 
An existing right of way can not be enlarged or altered 
by uses not contemplated by the parties at the time of 
its creation. A was the owner of two lots fronting 
upon a railroad, the larger of which he used as a coal 
yard. Under a license from the railroad company, he 
connected their tracks with the coal yard by a siding 
passing across a portion of the smaller lot. Over this 
siding he carried on the traffic of a coal dealer. He 
soon after sold the small lot to B, without any terms as 
to ways or incumbrances. After the sale to B, A es- 
tablished a lime business on his lot in addition to the 
coal business, and used the siding for the passage of 
cars employed in both these trades. B threatened to tear 
up the siding. A filed a bill in equity to restrain him 
from so doing. Held, that A was properly restricted 
by the decree of the court below to such use of the 
siding as existed at the time of the sale to B, to wit: 
the carrying on of the coal business. PER CURIAM. 
**Presumably the license of the railroad company to 
connect with their tracks was for the purposes of the 
coal business, in which the plaintiff was then engaged. 

What the defendant saw when he purchased 
the lot was merely a siding used by the vendor in his 
coal business. Hence, in the absence of terms, it is 
not to be presumed that he accepted his deed bur- 
dened with a larger use or incumbrance than that of 
which his observation gave him notice.” 


ES — ——— 


DIGEST OF DECISIONS OF SUPREME 
COURT OF THE UNITED STATES. 
October Term, 1877. 


ATTORNEY AND CLIENT—LIEN—CHAMPERTY—TRUS- 
TEE,—Complainant brings her bill in chancery to have 
defendant removed from his place, as trustee in a deed 
made to secure to her the payment of a bond for 
$38,000, which is in defendant’s possession, and which 
she prays may be delivered to her. Defendant asserts 
a lien on the bond for $5,000 for legal services for com- 
plainant. Held, 1. That while in cases wherein the 


trustee has a discretionary power over the rights of 
the cestui qui trust, and has duties to discharge which 
necessarily bring him into personal intercourse with 
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the latter, a state of mutual ill-will or hostile feeling 
may justify acourt in removing a trustee, it is not 
sufficient cause, when no such intercourse is required, 
and the duties are merely formal and ministertal, and 
no neglect of duty or misconduct is established against 
the trustee. 2. A contract to pay a specific sum of 
money to a Jawyer, for liis services in a suit concern- 
ing real estate, out of the proceeds of said land when 
sold by the client, if recovered, is not champertous, 
because he neither pays costs nor accepts the land, or 
any part of it, as his compensaticn. 3. Nor is it void 
under the statute of frauds because not in writing, for 
it may be performed within the year. 4. The land be- 
ing recovered in the action in which the attorney was 
employed, and sold by the owner for $58,000, for which 
a bond was taken and left with the attorney, he has a 
lien.on the bond for his fee, by express contract, and 
by reason of the lien which the law gives as attorney 
on the papers left in his hands for any balence due 
him for services. 5. Where, under the circumstances 
mentioned, the client brings a bill in chancery to re- 
move the attorney from his position as trustee in a 
deed to secure the purchase money and for a delivery 
of the bond, it is the duty of the court to decide on 
the existence and amount of the lien set up by the at- 
torney in his answer, and to decree the delivery of the 
bond in payment of the amount of the lien, if one be 
found to exist. 6. Though the defendant, by neglecting 
to file a cross bill, can have no decree for affirmative 
relief; it is proper that the court should establish the 
conditions on which the delivery of the bond to com- 
plainant, according to the prayer of the bill, should be 
made, and require it to be done on that condition, being 
complied with. McPherson v. Cox.—Appeal from the 
Supreme Court of the District of Columbia. Opinion 
by Mr. Justice MILLER; Mr. Chiet Justice WAITE dis- 
senting. Judgment reversed. 

REBELLION — CONSTITUTIONAL LAW — HOSTILE 
LEGISLATION — SEIZURE OF PROPERTY OF LOYAL 
CITIZENS—GOVERNMENTS DE FactTo.—1. The Confed- 
erate States was an illegal confederation within the 
prohibition of the constitution against the making of 
any treaty, alliance, or confederation by one state with 
another; and its enactments, therefore, were void. 
2. Whatever efficacy an enactment of the Confederate 
States had in any state, must be attributed to the sanc- 
tion given it by the state. 3. Any enactment, from 
whatever source originating, to which a state gives the 
force of law, is a statute of the state, within the mean- 
ing of the clause of the amendatory judiciary act of 1867, 
relating to the jurisdiction of the Supreme Court of 
the United States. 4. A statute of an insurrectionary 
state sequestrating debts owing by its citizens to citi- 
zens of loyal states, impairs the obliga'ions of the con- 
tracts, and is void. 5. Such an enactment denies the 
constitutional privileges of citizens of the loyal states. 
6. The constitutional provision which prohibits a state 
from passing a law impairing the obligation of a con- 
tract, equally prohibits it from enforcing as a law an 
enactment of that character, from whatever source 
originating. 7. The concession of belligerent rights to 
the Confederate States sanctioned no hostile legislation 
against the citizens of other states. 8. The seizure in 
insurrectionary territory of tangible property of law- 
abiding citizens in the hands of trustees or bailees, may 
be set up as a defense to actions against such trustees 
or bailees; but debts due such citizens not being tan- 
gible, can not be the subject of a seizure which shall 
operate as payment of such debts. g. All the enact- 
ments of an insurrectionary goverment must fall, un- 
less the insurgents shall establish an independent 
power; then the acts shall have the operation and effect 
of those of an independent power with sovereign au- 
thority, as from the rising of the insurgents. 10. The 
government of the Confederate States was a govern- 
ment de facto to the extent only requisite to its mili- 





tary operations. 11. Governments de facto of two 
kinds considered: (1.) Such as exists after the regu- 
larly constituted authorities have been expelled by it 
from their seats of power and the public offices, and its 
own functionaries have been established in their places, 
so as to represent in fact the sovereignty of the nation. 
(2.) Such as exists when a portion of the inhabitants 
of a country have separated themselves from the parent 
state, and established an independent government.— 
Williams v. Bruffy, adm’r. In error to the Supreme 
Court of Appeals of the State of Virginia. Opinion bv 
Mr. Justice FikLD. Judgment reversed. Reported in 
full, 1 Rep. 481. 
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SOME RECENT FOREIGN DECISIONS. 


PARTNERSHIP—ARBITRATION CLAUSE — DISSOLU- 
TION—MOTION FOR A RECEIVER—STAY OF PROCEED- 
INGS—FOREIGN TRIBUNAL.—Law v. Garrett, English 
Court of Appeal, 26 W. R. 426. When partners have 
agreed to refer disputes to a foreign tribunal, the court 
will not allew proceedings to go on in an action in re- 
spect of the same matters, nor appoint a receiver dur- 
ing the liquidation of the partnership affairs, unless itis 
shown that the rights of the parties cannot be suffi- 
ciently protected by the foreign tribunal. 

WILL— CONSTRUCTION — GIFT TO ISSUE OF SUCH 
CHILDREN AS MIGHT BE THEN DEAD LEAVING IssuE 
—ISSUE DYING IN LIFETIME OF PARENT.—Re Has- 
kett Smith’s Trusts. English High Court of Justice, 
Chy. Div., 26 W. R. 418. A devised real estate to trus- 
tees upon trust for W for life, and after his death to 
sell the same and divide the proceeds amongst such of 
the testator’s children as might be living at the de- 
cease of W and the issue of such of his children as 
might be then dead leaving issue. A question was 
raised whether issue who died in the lifetime of their 
parent took under the aforesaid trust. Held, that the 
issue of the children took without regard to their sur- 
viving their parent. The dictum of Vice-Chancellor 
Kindersley jn Lamphier v. Buck, 13 W. R. 765,2 Dr. & 
Sm. 499, disapproved. 

SPECIFIC PERFORMANCE—STATUTE OF FRAUDS — 
MATERIAL TERMS — GROUND-RENT — DAMAGES. — 
Wesley v. Walker, English High Court of Justice, 
Chy. Div., 26 W. R. 368. The defendant being the 
owner of a piece of building land, which he held under 
restrictions as to the kind of buildings to be erected 
thereon, signed a receipt for £5 embodying an agree- 
ment for a lease for ninety-nine years. The receipt 
stated that a rent of £20 should be payable quarterly, 
and that ground-rent should commence from a fixed 
date, but did not state when the lease should com- 
mence. In giving judgment for specific performance: 
Held, (1) that the expression “ ground-rent” in the 
agreement did not import any stipulation that the land 
should be built upon, and, therefore, did not imply the 
execution of a future building lease; (2) that thelease 
was to commence from the time when the ground-rent 
began to be payable; and (3) that the damages paya- 
ble in respect to the breach of the agreement were a 
sum equivalent to the rent payable during the time 
that the plaintiff was kept out of possession. 


MASTER AND SERVANT— JOINT USER BY Two 
RAILWAY COMPANIES OF STATION PROPERTY OF 
ONE— ACTION FOR DAMAGES THROUGH Loss OF 
LIFE UNDER LORD CAMPBELL’s AcT (9 & 10 Vict. ec. 
93)—NEGLIGENCE OF FELLOUW-SERVANT.—Swainson 
v. North Eastern R. R., English Court of Appeal, 26 
W. R. 413, The plaintiffs brought their action against 
the defendants for damages for the death of their hus- 
band and father, through the negligence of an engine- 
driver in their employ. The accident happened to the 
deceased in the course of his duty as signal-man in 
regulating the traffic into and out of the L station on 
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to the lines of the defendant company. The L station 
was the property of the Great Northern Railway 
Company, who engaged and paid the deceased; but 
they allowed the defendants to use it on making pay- 
* menttothem. Held, that there was no common em- 
ployment of the deceased and the defendants’ engine- 
driver, which would bave prevented the former from 
maintaining an action for negligence and consequen- 
tial injury against the defendants; and that, therefore, 
the plaintiffs were entitled to recover in an action for 
loss by his death under Lord Campbell’s Act. 


en 


ABSTRACT OF DECISIONS OF SUPREME 
JUDICIAL COURT OF MASSACHUSETTS. 


October Term, 1877. 


Hon. HORACE GRayY, Chief Justice. 
JaMzEs D. COLT, 
ss SETH AMES, 
‘6 Marcus MORTON, 
“© WILLIAM C. ENDICOTT, 
s¢ 6OrTIs P. LORD, 
“© ~6AUGUSTUS L. SOULE, 


Associate Justices. 


PROMISSORY NOTE— COLLATERAL SECURITY—NO- 
TICE.—A memorandum on a note * $25,000, Framing- 
ham & Lowell Railroad Bonds as collateral,’ can not 
be construed as notice to the plaintiff of an agreement 
between the principal and sureties that he would 
pledge the bonds named as security for the note, nor 
as annexing to the absolute promise contained in the 
note, the condition precedent that the plaintiff should 
receive the bonds named as security. Opinion by 
SouLE, J.— Fitchburg Sav. Bank v. Rice. 


PROMISSORY NOTE —INDORSEMENT BEFORE DE- 
LIVERY— EXTENSION OF TIME. — 1. Where a party 
puts his name on the back of a note before it is deliy- 
ered to the payee, he must be considered as an original 
promisor, and parol evidence is not admisstble to show 
that this was not his real contract. Union Bank v. 
Willis, 8 Met. 504; Brown v. Butler, 99 Mass. 179; 
Way v. Butterworth, 108 Mass. 509. 2. Evidence of an 
extension of time by delay and of ‘‘negligence and 
laches,” there being no valid contract to extend the 
time of payment, is not admissible in such a’ case. 
Hunt v. Bridgham, 2 Pick. 581; Horne v. Bodwell, 5 
Gray, 457; Wilson v, Foot, 11 Met. 285; Agricultural 
Bank v. Bishop, 6 Gray, 317. Opinion by SOULE, J.— 
Allen v. Brown. 

TRUSTEE PROCESS—ATTACHMENT OF MORTGAGED 
PROPERTY.—A mortgage of the Eastern Railroad 
Company, drawn in conformity to the statute, pur- 
ported to convey, in addition to the real estate and 
chattels of the corporation, “ all the rights, priviliges, 
franchises, tolls, revenues, incomes, leases, contracts 
and choses in action now belonging to said corpora- 
tion; also all the like property and estate real and per- 
sonal, rights, privileges, franchises, tolls, revenues, 
incomes, leases, contracts and choses in action which 
may be by said corporation hereafter acquired,” upon 
the condition, among other things, “that until default 
in the payment of the principal or interest of said 
mortgage certificates of indebtedness, or in the per- 
formance of the other obligations of said corporation 
secured by said mortgage, said corporation may re- 
main in the actual management, use and control of the 
mortgaged premises and property;” and a further 
condition provided that, upon default in such pay- 
ment or performance, the trustees might enter and 
take possession. Held, that so long as the corpora- 
tion remains in the use, management and control of 
the property, the income of the road remains so far 
the property of the corporation as to be liable to at- 
tachment by trustee process founded on claims arising 





out of the operation of the road since the date of the 
mortgage. Opinion by SOULE, J. Smith v. Eastern 
R. R. Co. 
——————— 
ABSTRACT OF DECISIONS OF SUPREME 
COURT OF OHIO. ° 
December Term, 1877.—Filed April 16, 1878. 
Hon. WILLIAM WHITE, Chief Justice. 
“ W. J. GILMORE, 
‘© GEO. W. MCILVAINE, 
« W. W. BOYNTON, 
“ JOHN W. OKEY, 


A LESSOR MAY MAINTAIN AN ACTION FOR RENT 
against his lessee, on an express covenant to pay rent 
during the term contained in a lease for nine years 
and renewable forever, though the rent accrued after 
the lessee had assigned all his interest in the leasehold 
estate and after the lessor had accepted rent from the 
assignee of the term. The case of Worthington v. 
Hewes, 19 Ohio St. 66, explained and limited. Judg- 
ment reversed. Opinion by McILVAINE, J .— Taylor 
v. De Bus. 

NEGLIGENCE—TURN-TABLE—CONTRIBUTORY NEG- 
LIGENCE.—The plaintiff was employed by the defend- 
ant to operate aturn-table by means of a crank that 
was stationary upon and revolved with the turn-table; 
and a track was laid in such proximity to the turn- 
table that while an engine was on the turn-table, be- 
ing turned by the plaintiff, it was struck by an engine 
passing upon the track, causing the crank to strike the 
plaintiff by a reversed motion, inflicting the injury 
complained of. Held,1, that whether the defendant 
was guilty of negligence in the construction and use of 
the track and turn-table; and, 2, whether the plaintiff 
was chargeable with contributory negligence were 
questions properly left to the jury. Judgment af- 
firmed. Opinion by GILMORE, J.—Lake Shore & Mich. 
South. R. R. v. Fitzpatrick. 

ABSTRACT OF DECISIONS OF THE ST. 

LOUIS COURT OF APPEALS. 
[Filed April 16, 1878.] 

Hon. EDWARD A. LEwIs, Presiding Justice. 

“ } men of | — | Associate Justices. 


Associate Justices. 





PROCEEDINGS IN BANKRUPTCY do not ipso 
facto divest the state court of its jurisdiction. 2. The 
sureties on an appeal bond, given before bankruptcy 
proceedings were begun, are not discharged by the dis- 
charge of the principal debtor. Fisse v. Einstein, 
afhrmed. Affirmed. Opinion by BAKEWELL, J.— Field 
v.Zalle. 

BUILDING CONTRACT—COVENANT—W AIVER.—1. A 
covenant in a building contract, that the builder is to 
keep the building free from mechanics’ liens, and so 
deliver it to the owner when completed, is not broken 
by the creation of such a lien, if it be due to the de- 
fault of the owner, and if, when compelled to dis- 
charge it, he is indebted to the builder on account of 
the contract, in a sum greater than is necessary to 
pay off the lien. 2. The objection that two causes of 
action are improperly joined in one count, is waived, 
if not made in the trial court. 3. The owner of a 
house is not bound to leave it vacant, after the builder 
has done his work, merely because he claims that the 
work was insufficiently done. If he takes possession, 
he is not, thereby, precluded from any defence arising 
from the insufficient character of the work that he 
may have to a suit by the builder for his pay. Re- 


manded and reversed. Opinion by Bakewait, J- 
Ederly v. Curtis. 

INVALID MORTGAGE—MARRIED WoOMAN—* HEAD 
OF A FAMILY.”—1, Where a mortgage of personal 
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property, insufficiently executed, has been given to se- 
cure a bona fide debt of the mortgagor, and a transfer 
under the mortgage of the actual possession of the 
goods takes place before any creditor has acquired 
rights to the property, the invalidity of the chattel 
mortgage is immaterial. 2. Though the contract of a 
married woman may, by proper proceedings, be made 
a charge upon her separate estate, it is not, on that ac- 
count, a lien uponit. 3. A married woman living with 
her child,and abandoned by her husband, is the “head 
of a family” within the meaning of the execution law. 
Affirmed. Opinion by BAKEWELL, J.—Nash v. Nor- 
ment. 


INSURANCE POLICY—CANCELLATION—POWER OF 
AGENT AFTER DELIVERY.—Where a policy of insur- 
ance reserves no power of cancellation, it can not be 

«cancelled at the option of the company, and evidence 
that the agent of the insuring company gave noticethat 
the policy was cancelled, and requested its return, 
does not show a cancellation where it does not appear 
that the insured assented, or that the person to whom 
the notice was given, was the agent of the insured. 2. 
An agency to procure insurance is ended when the in- 
surance is procured and the policy delivered tothe 
principal; and the agent employed to procure the in- 
surance has no power, after the policy is delivered to 
his principal, to consent to a cancellation. Affirmed. 
Opinion by LkEwis, P. J., Hayden J., not sitting. 
—Rothschild v American Cent. Ins. Co. 

SPECIAL TAXATION—DEPRECIATION IN VALUE OF 
PARTY’S PROPERTY NO DEFENCE.-1. Where a contract 
was made by the city for grading and paving a streets 
and the work of grading consisted in raising the street 
in front of defendant’s lot, so as to depreciate its value 
from $6,000, which it was before, to $4,000: Held, in a 
suit ona special tax-bill against the property for mac- 
adamizing, guttering and paving this street under the 
contract with the city, that the fact that the grading of 
the street depreciated the value of defendant’s lot, is 
no defence against the special tax-bill for the paving 
and guttering work. The entire work injured the lot, 
and was all done under one contract; but the tax-bill 
could issue only for the guttering and paving; and as 
this part of the work was a benefit, there is nothing in 
such a recovery against the theory that special taxes 
are imposed only in view of a special benefit. 2. The 
grading was done, under the law, at the expense of the 
city; and whether defendant had or had not, aremedy 
against the city for the damage done by change of 
grade, does not affect the question of liability on the 
tax-bill. Affirmed. Opinion by BAKEWELL, J.—Loh- 
rum v. Eyermann. 


-_ 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF MISSOURI. 
October Ferm, 1877. 
Hon. T. A. SHERWOOD, Chief Justice. 
“Wo. B. NaPTON, 
© "WaRWICK HouGu, 
“ ~E. H. NorTOoN, 
“ 6JOHN W. HENRY, 





Associate Justices. 


A MOTION FOR A NEW TRIAL is no part of the 
record proper, and although contained in the trans- 
cript, and referred to in the bill of exceptions, will not 
be noticed inthe supreme court. Opinion by HouGu, 
J.—Pacific R. R. v. Abel. [Attorneys and clerks 
would do well to notice this rule.—Rep.] 

FORCIBLE ENTRY AND DETAINER—PRACTICE.—In 
actions of forcible entry and detainer, the justice ac- 
quires no jurisdiction unless the complaint is verified 
by affidavit. Opinion by SHERWOOD, C. J.— Fletcher 
ov. Kyte. 

DEED OF TRUST—SHERIFF’S SALE — NOTICE.— 





Where the trustee in a deed of trust given to secure a 
debt, went within the confederate lines during the war, 
the circuit court had power to substitute the sheriff 
in place of the trustee, in order to make the sale. No 
formal acceptance by the trustee is necessary in such 
deeds of trust. As to the notice of sale, it is a matter 
of contract between the parties, and they may make 
what arrangements they please about, or may dispense 
with it altogether. Opinion by Houcu, J.—Martin v. 
Paxson. 

CONSTITUTIONAL LAW—PROSECUTING ATTORNEY— 
ELECTION.—The act of March 9th, 1872 (and the fourth 
section thereof) abolishing the the offices of circuit 
and county attorneys is constitutional. A _ special 
election, held in December, 1874, in case of a tie vote 
between candidates for county attorney at the gen- 
eral election, must be decided by the governor under 
section 33 of the act of 1872, and an election held upon 
the sheriff’s proclamation, under section 45 of the 
election law, was void. Opinion by HouGu, J.—State 
ex rel. Speck v. Geiger. 

FOREIGN JUDGMENTS — CERTIFICATION.—The cer- 
tification of a judgment of another state not made 
strictly in accordance with the provisions of the act 
of congress, nor with those of 1 Wag., Sec. 51, 598, 
will not authorize a recovery on the judgment in our 
courts. Where the judgment appears to have been 
rendered in *‘ Cattaraugus county in the fourth judicial 
department in the state of New York,” and a judge 
certifies, and a clerk certifies, it must appear that 
Cattaraugus county is in the fourth judicial depart- 
ment, and that the judge who certifies is judge of the 
court out of which the record comes, and of which the 
certifying clerk is clerk, or the record can not be used 
as evidence. Opinion by SHERWOOD, C. J.—Boston v. 
Steel. 

FOREIGN STATUTES—STATE Law.—The general as- 
sembly of the state of Arkansas, by an act, approved 
February 13, 1869, empowered the probate and circuit 
courts of that state to remove the disability of non-age 
from citizens of that state, and a probate court acting 
under the statute, removed the said disability in the case 
of the plaintiff, ‘‘ as far as to authorize him to demand, 
sue for and receive all moneys belonging to him in 
the state of Missouri in the hands of his curator or any 
other person, and to execute releases therefor in the 
same manner as if he wasof full age’”’. Demurrer to 
petition by plaintiff. First, that petition shows plain- 
tiff to be under age, and not competent to appear by 
attorney. Second, that the petition shows defendant 
lawfully possessed of the money as curator, and that 
the act of the Arkansas legislature, and the order of 
the probate court possess no validity in this state. 
Demurrer sustained on both grounds, and the judg- 
ment affirmed. 38 Mo. 415; Story Con. L., §§ 539, 18, 
103. Opinion by SHERWOOD, C. J.—State to the use 
of Galbreath v. Bunce et al. 


_ 
—— 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF KANSAS. 
January Term, 1878. 


Hon. ALBERT H. HORTON, Chief Justice. 
“6D. M. VALENTINE, 
“« 6D. J. BREWER, 





i Associate Justices. 


DAMAGES TO STOCK—NOTICE.—Under the special 
statute of 1874 imposing liability on railroad compan- 
ies for stock killed, a demand made upon the general 
superintendent is sufficient. Opinion by BREWER, J. 
Affirmed. All the justices concurring.—C. B. U. P. R. 
R. Co. v. Ingram. 

INJUNCTION TO PREVENT TRESPASS.— An injunc- 
tion will lie at the instance of a land owner to restrain 
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a public officer from tearing down fences and at- 
tempting te open a highway through the plaintiff's 
premises where no legal highway has been established, 
and the solvency of such officer is no defense to the 
action. Opinion by BREWER, J. Affirmed. All the 
justices concurring.—Poirier v. Fetter. 


Scir BY MINOR—PRACTICE.—1. A minor must sue 
by his next friend or guardian, and security for costs 
will not obviate the necessity of such next friend or 
guardian. 2. A defendant in an action before a justice 
of the peace, moved to dismiss because the plaintiff 
was a mincr, and the action was not brought in the 
name of the minor by his next friend or guardian; the 
motion was overruled, a bill of exceptions duly taken, 
showing that it was proved on the hearing of the mo- 
tion that the plaintiff was a minor, and judgment was 
thereafter rendered upon trial 1n favor of the plaintiff. 
On error, Held, that such motion ought to have been 
sustained, and that in consideration of the record the 
reviewing court should ignore a statement made on 
the docket of the justice prior to the eniry of the mo- 
tion, but not brought on by bill of exceptions, and not 
connected with any order of the justice, to the effect 
that defendant waived all objections to being sued by 
aminor. Opinion by BREWER, J. Reversed. All the 
justices concurring.— Sutton v. Nichols. 


BILLS OF EXCEPTIONS—CASE MADE.—The office of 
a bill of exceptions and of a case made is very dissim- 
ilar. The object of the formeris generally to bring 
upon the record for review a decision of the court 
upon a matter of law, which the record would not 
otherwise show, and it must be reduced to writing, 
allowed, signed and filed at the term the decision com- 
plained of is made. After being signed, filed and 
made a part of the record of an action, it can be pre- 
sented to the supreme court in the transcript of the 
case. The object of a cause made is to present to the 
supreme court, complete in itself, a statement of so 
much of the proceedings and evidence, and other 
matters in the action, as may be necessary to bring to 
the notice of this court the errors complained of. It 
must embrace and include ail that is necessary for a 
full understanding of the questions submitted for de- 
cision, regardless of the fact whether the exceptions 
are entered of record. It may be settled, signed and 
filed beyond the trial term, and in vacation. The M., 
K. & T. Co. v. Palmer, 20 Kan. Opinion by Horton, 
C. J. Dismissed. All the justices coneurring.—Shu- 
maker v. O’ Brien. 

PROCEEDINGS IN THE NATURE OF AUDITA QUER- 
ELA.—1. On October 6th, 1875, one M recovered judg- 
ment in a replevin action against 1 for a return of the 
specific personal property in controversy, or for $858, 
in care a return could not be had. Upon the failure to 
obtain the property under the judgment, and the exe- 
cution being returned nulla bona, M commenced an 
action against B, one of the signers to the under- 


taking in replevin, given in pursuance of section 178, _ 


chapter 80, Gen. Stat. The original case of M against 
H was taken upon error to the supreme court by H for 
review, and before it was disposed of M _ btained 
judgment against B on the replevin undertaking; soon 
after, the supreme court reversed the judgment in the 
case of M against H in replevin, and awarded a new 
trial, and at the same term of court at which M 
obtained his judgment against B, a motion was 
made by B to set aside, vacate, and annul the judgment 
against him, because since the rendition of the judg- 
ment the supreme court had reversed the judgment in 
replevin, on which latter judgment the judgment 
against B was based, which motion was sustained, and 
the judgment on the replevin bond was vacated. 
Held, not erroneous. Where facts have arisen since a 
judgment is entered, of such a nature that it is clear 
the judgment ought not to be executed, relief against 





the judgment may be given upon motion to vacate the 
same at the term at which the judgment is rendered if 
the facts are wndisputed, and also, held, that a party is 
not to be charged with neglect because he omits or 
fails to give a supersedeas bond on suing out a writ of 
error, and that it would be very onerous to deny the 
moving party relief under the circumstances, because 
he did not apply for and obtain an order staying pro- 
ceedings in the case of M v. B, as the granting of such 
an order would have rested largely in the discretion of 
the court. Opinion by Horton, C.J. Affirmed. All 
the justices concurring. McMillanv. Baker. 
a 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF INDIANA. 


November Term, 1877. 


Hon. HORACE P. BIDDLE, Chief Justice. 
“WILLIAM E. NIBLACK, 
¢ ~6JAMES L. WORDEN, 

‘ ~GEORGE V. HowK, 
‘6 SAMUEL E. PERKINS, 


Associate Justices. 


PARENT AND CHILD—CONTRACT FOR SERVICES.— 
If the parent of a minor child make a contract witha 
third person, whereby the child is to serve such per- 
son and receive the pay therefor, the parent precludes 
himself from recovering for the services so rendered 
by such child. Such an agreement, therefore, though 
inoperative as an indenture of apprenticeship, and 
not binding on the minor, is valid as between the par- 
ent and such third party, and under it the minor could 
sue for the value of his services. Opinion by WORDEN, 
J.—Kerwin v. Wright. 

PROPERTY CONDEMNED FOR STREETS—FORMER 
JUDGMENT LIENS.—When a city condemns real estate 
for street purposes, and pays the owner thereof, it 
takes the property discharged from the lien of previ- 
ous judgments. 47 N. Y., 157. The law which gives a 
judgment creditor a lien on the real estate of the 
debtor relates solely to the remedy and there can be 
no vested right ina remedy. When mortgaged prop- 
erty is condemned for street purposes by a city, the 
mortgagee is entitled to be paid out of the money al- 
lowed the mortgagor as damages. 19 Wend. 659. 
There is no reason why a judgment creditor, having a 
lien on the property condemned, should be less fa- 
vored. As between him and the party who holds the 
money so paid, his rights are entitled to protection. 
Opinion by WORDEN, J. Biddle, C. J., dissenting, 
holding that the previous liens on the land were vested 
rights, which could not be taken without just compen- 
sation assessed and tendered. Niblack, J., doubted.— 
Gimble v. Stolte, Admz. etc. 

MALICIOUS PROSECUTION—ACTING BY ADVICE OF 
COUNSEL.—In an action for malicious prosecution, the 
court gave the following charge: ‘If you believe 
from the evidence that the defendant consulted an at- 
torney, and made a full and fair representation to him 
of the facts; that said attorney advised the prosecu- 
tion, and that the defendant acted in good faith, on 
such advice, then you should find for the defendant. 
If, however, the defendant consulted counsel asa means 
of covering maliceand{did not believe the advice given 
him, or that the plaintiff was guilty of the crime 
charged against him, but commenced prosecution as a 
means to get rid of the liability on the note in question, 
then the fact that he consulted counsel can not avail 
him.” Held, the charge was right. The advice of an 


attorney may be given in evidence on such a trial, not 
as an absolute justification of the prosecution, but as 
a fact tending to rebut the presumption of malice and 
the want of probable cause. 
McCarthy v. Kitchen. 


Opinion by Howk, J.— 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF WISCONSIN. 


January Term, 1878. 


Hon. E. G. RYAN, Chief Justice. 
*¢ ORSAMUS COLE, 
“Wo. P. Lyon, 

** Davip TAYLOR, 
* HARLOn 8. ORTON, 


Associate Justices. 


- 


GUARDIAN’S BOND—PLEADING.—A guardian’s bond 
is not ‘Can instrument for the payment of money only,” 
within the meaning of sec. 24, ch. 125, R. S.; and, in 
an action on such bond, it is not enough to set it out in 
hec verba, and allege that a certain sum is due there- 
on, but a breach must be distinctly assigned. Opinion 
by CoLk, J.—Carrington v. Hodges et al., imp. 

VERDICT IN EQUITABLE ACTION—-REVIEW OF EvVI- 
DENCE ON APPEAL—RIGHT UNDER PAROL LEASE— 
DISMISSAL OF COMPLAINT ON REVERSING JUDGMENT 
FOR PLAINTIFF.—1. In an equitable action a verdict 
has not the same conclusive weight asin an action at 
law; and, on appeal from a judgment to such verdict, 
this court reviews the evidence. 2. One who claims an 
exclusive right to mine on a tract of land by virtue of 
an alleged parol lease, and seeks a perpetual injunction 
restraining others from mining thereon, though the 
latter do not interfere with his development of his own 
range, must establish such right by clear and satisfac- 
tory evidence. 3. No probability appearing that the 
evidence would be materially different on a new trial, 
this court, on reversing a judgment for the plaintiffs, 
directs a dismissal of the complaint. Opinion by COLE, 
J.—Clegg et al.v. Jones et al. 

AGENCY—HUSBAND AND WIFE—VICIOUS DoG— 
Proor.—1. In this state a wife who has acted as her 
husband’s agent is a competent witness for him to 
prove any act done by her, or fact occurring, within 
the scope of such agency. 2. After evidence showing 
that the wife of a party acted as his agent in respect to 
the matter in litigation, a general objection will not lie 
against her competency as a witness; but if she is asked 
any question relating to a matter not fairly within the 
scope of her agency, specific objection should be taken 
on that ground. 3. Testimony of a party that, on leav- 
ing home for three months he left his farm and every- 
thing on it, including his stock, in charge of his wife, 
with directions to take care of everything as he would 
if athome: Held sufficient to show her ageney in the 
care of the stock. 4. One whose dog, while trespass- 
ing upon the farm of another, kills a domestic animal 
of the owner of the farm, is liable to pay full compen- 
sation for the whole injury, though he had no previous 
knowledge of any vicious propensity of the dog. 5. 
The fact that the complaint in such a case alleges not 
only the trespass and killing, but also a previous vicious 
propensity of the dog known to the defendant, will not 
prevent a recovery upon proof of the former averments 
alone. Opinion by CoLE, J.—Chunot v. Larson. 


QUERIES AND ANSWERS. 


[In response to many requests from lawyers in all parts 
of the country, we have decided to commence again the 
publication of questions of law sent to us by subscribers. 
We propose to make this essentially a subscriber’s depart- 
ment—i. e., we shall depend, to a large extent, upon them 
to edit this column. Queries will be numbered consecu- 
tively during the year, and correspondents are requested 
to bear this in mind when sending answers. ] 


QUERIES. 


24, CONSTITUTIONAL LAW — MEANING OF “ OFFI- 
CER.”—Sect. 28. Art. 2, Constitution of the State of 








Kansas reads: **The governor and all other officers 
under this constitution shall be subject to impeach- 
ment for any misdemeanor in office. But judgment in 
all such cases shall not be extended further than. to 
removal from office,’”’ etc. Does a member of the leg- 
islature fall within the above provision, and is he liable 
to impeachment for misdemeanors in office? K. 


25. RECEIVERS’ CERTIFICATES — FRAUDULENT Is- 
SUE—BONA FIDE HOLDER.—I read with pleasure and 
profit the case of Cromwell v. The County of Sac, pub- 
lished ina late issue (6 Cent. L. J. 209), concerning 
municipal bonds, and also the extensive and valuable 
note upon the points discussed in the opinions The 
validity of such securities in the hands of bona fide 
holders should be by this time pretty well settled by 
the highest judicial tribunal in this country. I would 
like to inquire if the principles there announced gov- 
ern that class of securities known as ‘* receivers’ cer- 
tificates.”’ These are so often issued by receivers ap- 
pointed for insolvent corporations, under the orders of 
the courts, that they have become very common in- 
struments of commerce. 1 do not find legal authority 
or adjudicated cases bearing directly upon the ques- 
tion. Suppose, in such a case, the receiver should ex- 
ceed the amount ordered by the court, or should mis- 
apply the proceeds realized from the sale of such cer- 
tificates, would the innocent holders of such certifi- 
cates for value be protected? Have there been any ad- 
judications upon the question, and by what courts? 
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A MANUAL OF CRIMINAL LAW, ineluding the mode 
of procedure by which it is enforced. Especially de- 
signed for the use of students. By EMOkY WaSH- 
BURN, L. L. D., author of “ A Treatise Upon the 
American Law of Real Property,” etc. Edited with 
notes by MARSHALL D. EWELL, author of “ A Trea- 
tise on the Law of Fixtures,” ete. Chicago: Calla- 
ghan & Co., 1878. 

It was but fitting that he whose life had been for so 
many years devoted to the instruction of the students 
of this land, should leave behind him, as a legacy, a 
work like the one now before us. The great treatises 
on the criminal law—those of Chitty, Wharton, Bishop 
and Russell—are not for the student. They are the 
tools of the skilled workman, and the novice, if he 
meddle with them, does so at his own risk. They—but 
more especially the works of her native authors—con- 
tain the criminal laws of this country, classified, dis- 
cussed and expounded in a manner to which the treat- 
ment of the other branches of the law by authors 
equally eminent hardly presents a parallel. But in how 
many of our law schools are they studied; and what 
proportion of the students who yearly leave those in- 
stitutions know anything at all about the law of crimes 
and punishments? Yet on the just administration of 
our criminal laws, does not our liberty as citizens de- 
pend, and upon their rigid enforcement does not our 
safety as a people rest? Criminal law is not taught in 
our law sehools as it should be taught—therefore, with 
but few exceptions, the educated and better portion of 
the profession avoid the criminal courts—therefore the 
criminal practitioners have come to be looked upon 
as the Ishmaelites of the profession. 

The book before us is but an outline of the subject of 
which it treats. It traces a criminal prosecution from 
its incipient stage, a complaint before a magistrate, to 
iis final judgment and sentence. The first chapter dis- 
cusses the elementary principles of criminal law; the 
second treats of crimes and their classification, and the 
third of criminal procedure. We cordially recommend 
to the student this little book of less than 300 pages, 
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NOTES. 





In the Supreme Court of the United States the fol- 
lowing order was entered on the 22d ult: There having 
been an associate justice of this court appointed since 
the commencement of this term, it is ordered that the 
following allotment be made of chief justice and asso- 
ciate justices of said court among circuits, agreeably 
to act of Congress in such case made and provided, and 
that such allotment be entered on record, viz: For the 
First Circuit Court, Nathan Clifford, associate jus- 
tice; for the Second Circuit Court, Ward Hunt, asso- 
ciate justice; for the Third Circuit Court, William 
Strong, associate justice; for the Fourth Circuit, Mor- 
rison R. Waite, chief justice; for the Fifth Circuit, 
Joseph P. Bradley, associate justice; for the Sixth 
Circuit, Noah H. Swayne, associate justice; for the 
Seventh Circuit, John M. Harlan, associate justice ; for 
the Eighth Circuit, Samuel F. Miller, associate justice ; 
for the Ninth Circuit, Stephen J. Field, associate jus- 
tice. ° 


The Senate bill to repeal the bankrupt actas amend- 
ed and passed by the House of Representatives last 
week by a vote of 206 to 39 is as follows: That the 
Bankrupt Law approved March 2, 1867, title No. 61 of 
the Revised Statutes, and an act entitled “‘ An Act to 
amend and supplement an Act to establisha uniform 
system of bankruptcy throughout the United States, 
approved March 2, 1867, and for other purposes,” ap- 
proved June 22, 1874, and all acts in the amendment or 
supplementary thereto, or in explanation thereof, be, 
and the same are hereby repealed: provided that such 
repeal shall in no manner invalidate or affect any case 
in bankruptcy instituted and pending in any court 
prior to the day when this act shall take effect; but, as 
to all sttch pending cases and all future pro: eedings 
arising thereunder, the acts hereby repealed shall con- 
tinue in full force and effect until the same shall be 
fully disposed of in some manner, as if said acts had 
not been repealed. 





A CORRESPONDENT of the Pall Mall Gazette, writ- 
ing from Valencia, says: There still survives in this 
city a very ancient tribunal which has exercised juris- 
diction without a break for nearly a thousand years. 
Just outside of the city, extending eastward to the 
Mediterranean and southward to thefLake of Albufera, 
is the plain known as the Huerta de Valencia. This 
plain, which covers nearly ten square miles, was at 
one time covered by the sea, but since the time of the 
Arabs it has been reclaimed, and has been converted 
by means of irrigation into one of the most fertile 
spots on the peninsula. The Huerta is traversed by 
eight main canals (acequias), which have an infinite 
number of small branches; and by this means the 
land is provided with an abundant supply of water. 
There are appointed times for the supply of water to 
each district, the signal for opening and closing the 
dykes being given by the great bell in the cathedral 
tower of Valencia. Agents are appointed to see that 
these arrangements are strictly carried out, and any 
infraction of them is brought before the tribunal to 
which I referred above. This tribunal, known as the 
* Tribunal of the Waters,” is composed of eight mem- 
bers, who are elected by the eight divisions of the 
Huerta, and holds its sittings at noon every Thursday 
under the porch of Valencia Cathedral, the chapter of 
which is bound to provide it with a bench. All dis- 
putes which may have arisen during the past week are 
laid before the tribunal by word of mouth, neither the 
complainant nor the defendant being allowed to em- 





ploy counsel, and so great is the respect felt for its de- 
cisions that since its institution by the Arabs in 920 no 
instance has been recorded in which the defeated 
party has appealed from it to the ordinary jurisdiction 
of the country. I may add that Huerta contains six- 
ty-three villages and hamlets, with a population of 
nearly eighty thousand. 


THE bill recently passed permitting the examination 
of accused persons in criminal trials in Great *Britain 
contained a provision that it should not apply to 
Scotland. Very recently the Faculty of Advocates ap- 
pointed a committee of its members to consider 
whether it was expedient to introduce a similar bill 
for Scotland. This committee has reported in its fa- 
vor, and it may therefore now be said that all the 
countries that are governed by the common law have 
decided that one of its oldest and distinguishing rules 
must be abolished. The Scotch committee in consid- 
ering the English bill, say: *‘ They are unable to see 
why a person accused of crime, and who, until 
proved guilty, is presumed to be innocent, should be 
prevented from giving evidence on a matter so nearly 
affecting,him. They are not insensible to the danger of 
an unseemly wrangle occasionally arising between a 
too zealous judge and a prisoner, but that could not 
extend, as it does in French causes, beyond the special 
charge under trial; and they have confidence in the 
good sense of Scotch judges, and in the effective pro- 
tection afforded against any temptation to abuse by 
the presence of the jury and the assistance of the 
prisoner’s legal advisers. They can also have no 
doubt that, if such abuse occurred once, the comments 
of the public press would render a second instance ex- 
tremely unlikely. It has been suggested that the 
prisoner is sufficiently protected by his judicial decla- 
ration, or by the right to lodge a special defense, and 
by himself or his counsel to make the last statement to 
the jury; but the special defense and the counsel’s 
speech are not evidence in the panel’s favor, and both 
must be founded on the proof adduced, while the de- 
claration, even if made evidence, may be given at a 
point of the case when the circumstances which may 
1equire the explanation and evidence of the prisoner 
are not yet brought out, and when the panel, without 
the opportunity of advice, must, in most cases, be in a 
condition of confusion and mental excitement entirely 
unfitting him for giving a clear statement of the 
facts. The majority of the committee are satis- 
fied that the proposed change would lead to the 
more certain conviction of prisoners when guilty, 
and at the same time give additional protection to 
theinnocent. They agree with the minority in think- 
ing that, if it be introduced, it shall be incumbent 
on the prisoner who wishes to give evidence, to 
include his own name in his list of witnesses.” 
The committee also approved of section 10, of the En- 
lish act, which declares that the failure of the prisoner 
to give evidence shall create no presumption against 
him; but they were divided upon section 11, of which 
the majority disapproved. The latter section makes 
the prisoner liable to prosecution for perjury in the 
event of his giving false evidence; and they considered 
that it may, in the case of the acquittal of the prisoner, 
lead to abuse on the part of the public prosecutor, 
while, if he is convicted, the sentence inflicted by the 
judge will probably be an adequate punishment. On 
the other hand, it was thought by those members who 
were in favor of the clause that the jury would pay 
little attention to the mere statement of a prisoner, 
made by him on a different footing from that of other 
witnesses, and without any fear of consequences in the 
event of untruth, 








